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The Treaty of Lisbon is rightly commended for two beneficial innovations. In the first place, it has 

done much to simplify the basic legislative procedures of the Union and to apply them to an ever 

greater range of policy areas. In the second place, it has done away with the former so-called 

“pillar” structure. 

Recalling the origin and functioning of the pillars since the adoption of the Maastricht Treaty and 

sketching out a map of EU policy-making introduced by the Lisbon Treaty, the article argues that 

the various clusters of rules and actors that are involved in policy-making are better understood as 

“regimes” rather than described through the traditional concepts of competences, procedures or 

pillars. 
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1. Introduction 

 

The Treaty of Lisbon is rightly commended for two beneficial innovations. In the first place, it has 

done much to simplify the basic legislative procedures of the Union and to apply them to an ever 

greater range of policy areas. In the second place, it has done away with the former so-called 

“pillar” structure (Micossi 2009). 

 

This article will first recall the origin of pillars. It will present them looking at the supranational 

and intergovernmental dynamics of the policy-making, the four main legislative procedures of 

the first pillar and the main decisional procedures of the second and third pillar. It is certainly 

true that a growing literature has emphasised the existence of a cross-pillarisation process and 

that the pillar structure does not explain all the policy-making procedures adopted in the post-

Maastricht EU. However, as it will be argued, if the abolition of the “formal” pillars was one of the 

main objectives of the Lisbon Treaty, this means that they were clearly rooted at least in the 

minds of the European political leaders.  

 

Secondly, it will examine the new legislative landscape of the Lisbon Treaty – its actors, its 

processes – before sketching out a map of EU policy-making. It will show how the Union’s 

continued organic evolution has led to a heartland of simplified procedures but that there 

nevertheless remains a complex hinterland in which actors have differing roles and prerogatives 

and where a variety of procedures still exist, with wider implications for the quality of policy-

making. It will also demonstrate how this hinterland contains vestigial traces of the former pillar 

structure and will posit that these “kinks” will probably be gradually ironed out through 

pragmatic simplifications and positive contamination.  

 

To make its case, the article will argue that the various clusters of rules and actors that are 

involved in policy-making are better understood as “regimes” rather than described through the 

traditional concepts of competences, procedures or pillars. 

 

 

2. The birth of pillars1 

 

Since the adoption of the Treaty of Maastricht, the EU has been pictured as a Greek temple: the 

TEU common provisions (art. 1-6) were the “roof”, three different policy areas were the pillars, 

and the TEU final provisions (art. 46-53) were the basis. The first pillar reassembled the 

European Economic Community, the European Coal and Steel Community, and the EURATOM. It 

included the single market and all “flanking policies”. The second pillar referred to the Common 

Foreign and Security Policy (Title V TEU), and the third pillar corresponded to the Justice and 

Home Affairs (Title VI TEU, which the Treaty of Amsterdam renamed and reduced to the Police 

and Judicial Cooperation in Criminal Matters2). The three pillars activated different policy-

                                                 
1 In the first section, the cited treaty articles refer to the consolidated version of the Treaty on the European Union 

(TEU) and the Treaty of the European Community (TEC) approved in Maastricht and changed by the Amsterdam and 

Nice Treaties (OJ C 321E, 29.12.2006). In the second paragraph, the cited articles are from the consolidated version 

of the Treaty on the European Union (TEU) and the Treaty on the Functioning of the EU (TFEU), as resulting from the 

Lisbon Treaty (respectively OJ C 115/1, 9.5.2008 and OJ C 115/47, 9.5.2008). 
2 The Treaty of Amsterdam transferred the policy on asylum, migration, visa, external borders control and judicial 

co-operation in civil matters to the Community pillar. 



making procedures. The first pillar included the community method and some special policy-

making procedures, whereas the second and third pillars were intergovernmental (Tab. 1). 

 

 
Table 1 – The Pillar Structure of the EU. 
 

First pillar 
European Communities 

Second Pillar 
Common Foreign and Security 

Policy (CFSP) 

Third Pillar 
Police and Judicial Co-operation in 

Criminal Matters (PJCC) 
Customs union and Single market  
Common Agricultural Policy  
Common Fisheries Policy  
EU competition law  
Economic and monetary union  
EU-Citizenship  
Education and Culture  
Trans-European Networks  
Consumer protection  
Healthcare  
Research (e.g. 7th Framework 

Programme)  
Environmental law  
Social policy  
Asylum policy  
Schengen treaty  
Immigration policy  
European Coal and Steel Community 

(ECSC, until 2002):  
- Coal and steel industry  

European Atomic Energy Community 

(EURATOM):  
- Nuclear power  

Foreign policy:  
- Human rights  
- Democracy  
- Foreign aid  

 
Security policy:  

- European Security and 

Defence Policy  
- EU battle groups  
- Helsinki Headline Goal 

Force Catalogue  
- Peacekeeping  

Drug trafficking and weapons 

smuggling  
Terrorism  
Trafficking in human beings  
Organised Crime  
Bribery and fraud  

Community method Intergovernmental method Intergovernmental method 

 

 

In fact, things were more complicated. First of all, the pillars were never formalised. For this 

reason, they were considered neither the only nor the more precise way to describe the EU 

policy-making (see, among the others, Peterson and Bomberg 1999; Wallace 2005; Nugent 2006, 

387-389). Second, the blurring of pillars’ borders led to a process of crosspillarisation, with an 

ever changing equilibrium between supranationalism and intergovernmentalism in policy areas 

that did not clearly fell in one of the pillars (Stetter 2004; Sicurelli 2008). 

 

 

2.1. The first pillar 

 

The structure of the EU established in 1992 was rather complex and reflected the will and 

desiderata of national governments in the negotiations. For these reasons, there were different 

procedures for both different types of decisions and different policy areas (Wincott 1996). In the 

first pillar, the main policy-making procedure was that one known as Community method. In this 

method, the Commission formally had the power of legislative initiative, but its autonomy to 

exert it was based on its leadership capacity and its consent (Peters 2001). The European Council 



decided the fundamental stages of EU development (i.e. enlargements, treaty reforms, great 

political agreements like the Lisbon Strategy etc.), whereas the elaboration of the legislative 

norms was mainly a duty of the Council of Minister. The European Parliament could propose 

amendments and, only under codecision procedure, could veto a proposal3. 

 

The Community method applied to the legislative procedures for the adoption of regulations, 

directives and decisions with legally binding effects and for the adoption of recommendations 

and opinions without legally banding effects (art. 249 TEC). In the Community method, the 

Commission was in charge of making a proposal and of deciding the legal basis determining the 

legislative procedure that would follow. Only the Commission itself and the Council (after a 

unanimous vote) could change the legal basis. There were four main legislative procedures that 

set up a different role for the Council and of the European Parliament: consultation, cooperation, 

codecision and assent. The only procedure that gave the Parliament co-legislating powers was 

codecision. According to this procedure, a European act could be approved only if there was the 

agreement between the two legislative bodies.  

 

As its name suggests, under the consultation procedure the European Parliament was only 

consulted by the Council. Consultation was compulsory on all important subjects4, not only when 

it was clearly stated in the treaties. At the same time, the well-known 1980 sentence Roquette 

frères et Maïzena c/ Conseil (Isoglucose) identified consultation as an “essential formality 

disregard of which means that the measure concerned is void”5. However, this sentence did not 

mean that the European Parliament could stop the policy-making process: it was in any case 

bound to loyal cooperation with the Council6. 

 

Second, after the approval of the Treaty of Amsterdam the cooperation procedure (art. 252 TEC) 

became very marginal, and was confined to the field of Economic and Monetary Union. 

Introduced by the Single European Act (1986), it gave the European Parliament greater influence 

in the legislative process by allowing it two “readings”, the first one on the proposal of the 

Commission, the second one after the adoption of a “common position” of the Council. Given the 

fact that the Council had always the last say and the possibility to overcome the European 

                                                 
3 The European Commission clearly defined the Community method in the White Paper on European Governance 

(2001, 8): “The Community method guarantees both the diversity and effectiveness of the Union. It ensures the fair 

treatment of all Member States from the largest to the smallest. It provides a means to arbitrate between different 

interests by passing them through two successive filters: the general interest at the level of the Commission; and 

democratic representation, European and national, at the level of the Council and European Parliament, together the 

Union’s legislature. The European Commission alone makes legislative and policy proposals. Its independence 

strengthens its ability to execute policy, act as the guardian of the Treaty and represent the Community in 

international negotiations. Legislative and budgetary acts are adopted by the Council of Ministers (representing 

Member States) and the European Parliament (representing citizens). The use of qualified majority voting in the 

Council is an essential element in ensuring the effectiveness of this method. Execution of policy is entrusted to the 

Commission and national authorities. The European Court of Justice guarantees respect for the rule of law”. 
4 EP Resolution of 27/11/1959 in OJ 19/12/1959, p. 1267. 
5 More precisely, the sentence stated that “The consultation… is the means which allows the Parliament to play an 

actual part in the legislative process of the Community. Such power represents an essential factor in the institutional 

balance intended by the Treaty. Although limited, it reflects at Community level the fundamental democratic 

principle that the people should take part in the exercise of power through the intermediary of a representative 

assembly. Due consultation of the Parliament in the cases provided for by the Treaty therefore constitutes an 

essential formality disregard of which means that the measure concerned is void”. 
6 Sentence 30/3/1995, Parliament c/ Council, rec. I-643. 



Parliament’s opposition, the Parliament has always tried to persuade the European Commission 

to incorporate its opinions directly in the initial proposal. 

 

The third legislative procedure was codecision, that will become “ordinary legislative procedure” 

under the Treaty of Lisbon. Introduced by the Treaty of Maastricht, this procedure provided the 

European Parliament with full legislative power. The Parliament was granted the power to 

amend and eventually reject the proposal of the Commission modified by the Council. The Treaty 

of Amsterdam further strengthened the power of the Parliament by abolishing the power of the 

Council to overcome Parliament’s opposition in a third reading with a qualified majority vote (ex-

art. 189B of the Treaty of Maastricht). Since the enforcement of the Treaty of Maastricht, the 

number of the legal bases for application of the codecision procedure had widened. At the coming 

into force of the Treaty of Lisbon, codecision covered about 30 legal bases, stemming from the 

prohibition of discrimination on the ground of nationality (art. 12 TEC) to the freedom of 

movement for workers (art. 40 TEC), from the mutual recognition of diplomas (art. 47.1 TEC) to 

common transport policy (art. 71.1 and 80 TEC). Codecision has often attracted criticism because 

of its intricacies. 

 

In any case, this complexity did not prevent the EU to adopt about 900 acts between the entry 

into force of the Treaty of Amsterdam and 30 June 20097. This result was possible thanks also to 

the joint declaration adopted on 4 Mai 1999 (JO C148/1 of 28 Mai 1999) in which the European 

Parliament, the Council and the Commission stated that “The institutions shall cooperate in good 

faith with a view to reconciling their positions as far as possible so that wherever possible acts 

can be adopted at first reading”. This declaration was updated in 2007 and, by complementing 

the Interinstitutional Agreement on Better Lawmaking8, it reinforced the role of the tripartite 

meetings (“trilogues”) between the three institutions. The trilogue “has demonstrated its vitality 

and flexibility in increasing significantly the possibilities for agreement at first and second 

reading stages, as well as contributing to the preparation of the work of the Conciliation 

Committee”9. 

 

Finally, the assent procedure required the “assent” of the European Parliament in order to 

approve an EU legislative act. Introduced by the Single European Act in 1986, it was the 

procedure to be followed for the signature of association agreement, specific tasks of the 

European Central Bank, amendments of statutes of the European System of Central Banks or the 

European Central Bank, Structural Funds and Cohesion Funds, the uniform electoral procedure 

for the European Parliament, certain international agreements, the accession of new member 

states, approval of the President and the other members of the Commission.  

 

In the first pillar, the four legislative procedures differed from some special procedures, such as 

those concerning the adoption of the EU budget and those related to the signature of 

international agreements. Even though these procedures were formally part of the first pillar, 

they were different from the “ordinary” Community method: the role of the Commission and that 

one of the Parliament were more limited, as well as the role of the European Court of Justice.  

 

                                                 
7 See http://ec.europa.eu/codecision/procedure/index_en.htm 
8 OJ C 321, 31.12.2003, p. 1. 
9 OJ C 145, 30.6.2007, p. 6. 



The legal basis of the budgetary procedure included art. 279 TEC, specific financial regulations 

and some interinstitutional agreements signed since 1988 by the European Parliament, the 

Council and the Commission. Interinstitutional agreements aimed at improving the functioning of 

the budgetary procedure, providing it with continuity and flexibility. The last interinstitutional 

agreement, approved in May 2006, covered the 2007-2013 budget. The European Parliament had 

high potential of influence, even though the treaties tried to limit its autonomous discretion of 

increasing the financial figures decided by the Council. The Commission had not significant 

powers.  

 

Another field of application of special procedure under the first pillar was that of the signature of 

international agreements (art. 300 TEC) in matters falling under the first pillar. In the negotiation 

phase, the Commission was the chief leader of the European delegation, since it represented the 

EU in the international arena; however, it was the Council who took the decision of opening 

negotiations at qualify majority voting, with the exemption of the association agreements, which 

required unanimity. The European Parliament has often failed in its attempts to participate in 

this phase: it was only informally informed about the opening of a negotiation. The Commission, 

the President of the Council or both of them (depending on the area) had to sign the agreements, 

while the Council authorized the signature. The European Court of Justice could intervene before 

the signature of the final agreement in order to verify its compatibility with the EU treaties. The 

conclusion of the international agreement had a binding effect over the member states and EU 

institutions. The Council consulted the European Parliament before concluding the agreements 

(art. 300 TEC) with the exception of agreements relating to the Common Commercial Policy (art. 

133 TEC).  

 

 

2.2. The second and third pillar 

 

The European Commission and the Parliament had a limited role in the policy-making processes 

referring to the second and third pillars: the Council mainly decided under unanimity or, since 

the Treaties of Amsterdam and Nice, under qualify majority voting10. The Treaty of Maastricht 

established the Common Foreign and Security Policy (CFSP) and the Treaty of Amsterdam 

strengthened it, by creating the operational arm for the CFSP, the European Security and Defence 

Policy (ESDP) (Cameron 2007). The Treaty of Nice further reinforced the CFSP. Common 

strategies, common actions and common positions were the main instruments through which the 

CFSP was conducted11. Art. 13 TEU provided the Council (in particular the General Affairs and 

                                                 
10 Art. 23.2 TEU modified previously by the Amsterdam Treaty and then by the Nice Treaty says that “(…)the Council 

shall act by qualified majority: 

- when adopting joint actions, common positions or taking any other decision on the basis of a common strategy, 

- when adopting any decision implementing a joint action or a common position, 

- when appointing a special representative in accordance with Article 18(5) (…)”. 

The Treaties of Amsterdam and Nice have introduced two other possibilities toward a growing 

“supranationalisation” of CFSP: constructive abstention (art. 23.1 TEU) and enhanced cooperation (art. 27 a-e TEU). 

At the same time, the creation of the High Representative for CFSP can be intended as weakening 

intergovernmentalism, since HR became a pivotal actor in the EU external representation (Westlake and Galloway 

2004, 344; Dijkstra 2008). It can also be useful to remember that the HR could appointed personal and special 

Representatives. 
11 It is worthwhile to note that CFSP acts, once adopted, limited the individual autonomy of Member States. Joint 

actions “shall commit the member states in the positions they adopt and in the conduct of their activities” (art. 14.3 



External Relations Council – GAERC) with a wide role in the adoption of these instruments: the 

European Council defined the principles of and general guidelines for the CFSP, including for 

matters with defence implications; it decided on common strategies (setting out objectives, 

duration and the means) to be implemented by the Union in areas where the Member States have 

important interests in common; the Council took the decisions necessary for defining and 

implementing the CFSP on the basis of the general guidelines defined by the European Council, 

recommending common strategies to the European Council and implementing them, in particular 

by adopting joint actions and common positions. 

 

National governments and the Commission could formally take the initiative (art. 22 TEU), but, in 

practice, the input went from the presidency and was submitted to the Council12. Once prepared 

by the Council working group, the dossier was send to the Coreper and, after that, to the General 

Affairs and External Relations Council. More recently, art. 25 TEU created a Political and Security 

Committee (PSC or COPS) composed by functionnaires at ambassadorial level, that “keep<s> 

track of the international situation in the areas falling within the common foreign and security 

policy, help<s> define policies by drawing up ‘opinions’ for the Council, either at the request of 

the Council or on its own initiative, and monitor<s> implementation of agreed policies”13. In 

general, decisions coming from the Council’s working groups used to stop by the PSC before 

going to the Coreper14. 

 

It is inevitable to say that even in this intergovernmental context, the Commission was far from 

been completely absent. To the contrary, art. 27 TEU stated that the Commission “is fully 

associated with the work carried out in the common and foreign security policy field”. For this 

reason, some authors saw in the Commission the “twenty-eighth” Member State (Duke 2006): it 

was present at all levels of decision-making, and the RELEX Counselors acted as liaisons between 

the Commission’s DG RELEX and the Council15. Moreover, the Commission was part of the troika 

representing the EU on the international scale together with the Presidency and the High 

                                                                                                                                                                        
TEU) as well as EU common strategies (art. 13 TEU). In practice, since the limited scope of CFSP decisions, Member 

States maintained the possibility for individual initiatives in the same area of a previews CFSP act. In any case, “once 

individual are confronted with rights and obligations on the basis of CFSP decisions that are ‘sufficiently clear and 

unconditional’ it may become difficult for national courts to simply ignore an important EU decisions simply because 

its status has not been regulated in as much detail as Community instruments” (Wessel 2009, 131). 
12 Spence quotes former Commissioner Chris Patten in order to explain why the Commission barely used its shared 

right of initiative: “Some of my staff (…) would have preferred me to have a grab for foreign policy, trying to bring as 

much of it as possible into the orbit of the Commission. This always seemed to me to be wrong in principle and likely 

to be counterproductive in practice. Foreign policy should not in my view (…) be treated on a par with the single 

market. It is inherently different” (Spence 2006, 360). 
13 Council Decision of 22 January 2001 setting up the Political and Security Committee, in OJ L 27, 30.1.2001, p. 2. 
14 The role of PSC was so relevant that Juncos and Reynolds (2007, 135) consider it one of the main element of the 

“Brusselization” of the CFSP: “Brusselizing the CFSP means that while the relevant competencies do remain 

ultimately at the disposal of the Member States, the formulation and implementation of policy will be increasingly 

Europeanized and Brusselized by functionaries and services housed permanently at Brussels”. Recently, the PSC has 

been studied as a committee in which a European security identity is emerging (Howorth 2007). For these reasons, 

Juncos and Reynolds (2007, 145) conclude: “From such a perspective, the national interest is not defended in an 

isolated manner in a national capital and brought to Brussels to be bargained over as intergovernmentalist 

approaches suggest. Instead it is constructed in a institutional context/space in which the national cannot be easily 

separated from the international, nor the self from the other”. 
15 The cross-pillarization of the external dimension of the EU policies has brought to the institutionalization of a 

Working Party of Foreign Relations Counselors dealing with legal, financial, and institutional aspects of horizontal 

CFSP matters. 



Representative for the CFSP. At the same time, the Commission had missions in third countries 

and international organizations. 

 

The presidency action in itself was less free than assumed. Its power was undermined by the 

shortness for the semester making very difficult to obtain relevant results in foreign policy, by 

structural problems (like the dimension of its staff and economic resources), by the path-

dependence from the decisions taken by precedent presidencies, by impervious international 

events changing its agenda and so on and so forth (Hayes-Renshaw and Wallace 2006, 154-157). 

 

The European Commission flanked the Council in managing ESDP decisions. However, from the 

formal point of view it lacked real influence (art. 27.1 TEU). The Council asked the European 

Parliament for advice “on the main aspects and the basic choices of the Common Foreign and 

Security Policy and shall ensure that the views of the European Parliament are duly taken into 

consideration. The European Parliament shall be kept regularly informed by the Presidency and 

the Commission of the development of the Union’s foreign and security policy” (Art. 21 TEU)16. 

 

Although the formal rule for taking decisions in CFSP/ESDP was unanimity, Member States 

decided very often without a formal vote. Decisions were in general considered approved if there 

was not public opposition to the summary of the debate made by the Presidency at the end of 

COREPER meetings (Wessel 2009, 123). In any case, it must be said that “approximately 70 per 

cent of the total of the items in the GAERC agenda <was> previously agreed in the Council 

Working Groups and 15-20 per cent in COREPER” (Juncos and Pomorska 2006, 5). As a 

consequence, only 10-15 percent of the decisions were formally taken by the Council. 

 

In the third pillar, named later on the Police and Judicial Cooperation in Criminal Matters 

(PJCCM) pillar, the Council was the master of policy-making and the voting rule was usually 

unanimity. Art. 34 TEU stated that Member States informed and consulted one another within the 

Council with a view to coordinating their action. To that end, they established collaboration 

between the relevant departments of their administrations. Acting unanimously on the initiative 

of any Member State or of the Commission, the Council could: (a) adopt common positions 

defining the approach of the EU to a particular matter; (b) adopt framework decisions17 for the 

purpose of approximation of the laws and regulations of the Member States; (c) adopt binding 

decisions for any other purpose consistent with the PJCCM objectives; (d) establish conventions 

recommended to the Member States for adoption. 

 

The Council must consult the European Parliament before adopting any of the above mentioned 

measures and must give it adequate time to deliver its opinion. At the same time, the opinion of 

the Parliament was not mandatory (Art. 39 TEU). The Commission and any Member States could 

take the initiative for any PJCCM. However, once the initiative was taken, only the working 

                                                 
16 Former HR for CFSP had the habit of informing the European Parliament’s Committee for Foreign Affairs after 

European Council and Council meetings. He also intervened several times in debates during the Parliament plenary 

session. In this way, he has contributed to straightening the role of the European Parliament in CFSP (Wessel 2006, 

127). Without a Treaty basis, the European Parliament has also claimed the right to be involved in the appointment 

of the HR and special representatives using a reform of its own Rule of Procedures (see EP Rules of Procedures 

approved on June 2007, rules 85 and 86). 
17 Framework decisions were binding upon the Member States as to the result to be achieved but left to the national 

authorities the choice of form and methods. 



groups of the Council followed the dossier and prepared the decisions of Coreper and the Council 

itself. The European Court of Justice could only give preliminary rulings on the validity and 

interpretation of framework decisions and decisions, as well as on the interpretation of 

conventions in the field of PJCCM and on the validity and interpretation of the measures 

implementing them18. 

 

If the Maastricht Treaty has been defined as one of the greatest achievement in EU history 

(Gilbert 2003), on the other side the pillar structure has been highly criticized for its intricacies 

and confusion. Someone has also written that this structure created a real “constitutional chaos” 

(Curtin 1993, 67). 

 

 

3. The end of pillars? 

 

The dismantlement of the above pillar structure is rightly listed amongst the most important 

innovations brought about by the Lisbon Treaty. This novelty is usually presented in conjunction 

with another piece of information regarding the extension and the upgrade of the codecision 

procedure, now renamed the “ordinary legislative procedure”. This might lead to believe that the 

former first pillar (where codecision and other supranational features were dominant) absorbed 

the other two pillars and that supranationalism and codecision now dominate post-Lisbon 

Europe, with Parliament and Council now fulfilling equivalent and symmetrical policy-making 

functions across the whole spectrum of EU activities. 

 

Not only – as the rest of this paper will try to show – this is not the case, but the ways in which EU 

policy-making works under Lisbon might still be best understood through some distinct policy-

making regimes similar to pillars, albeit of different nature. The real innovation of the Lisbon 

Treaty is to be found in the porosity between the different regimes and in the potential for 

positive contamination and convergence built into the system. 

 

 

3.1 Beyond legislation and pillars 

 

In order to understand how the former pillar structure has been integrated into the Lisbon 

Treaty it helps to acknowledge that the new legal environment defies straightforward 

simplifications and conclusions. Throughout the new treaty, general rules are often followed by 

strands of exceptions. 

 

                                                 
18 Crosspillarisation in the third pillar makes the boundaries between national and EU competencies much more 

complicated (Lewis and Spence 2009). According to Hinarejos (2009, 99), before the coming into force of the Lisbon 

Treaty “the way in which third pillar law is being considered and applied by national courts varies and these 

discrepancies epitomize an evolution that is likely to culminate in third pillar law being treated in the same way as 

first pillar law, and more specifically allowing it to have primacy over national law as a matter of EU law”. As an 

example, one can refers to the sentence C-105/03 Criminal Proceedings against Maria Pupino, [2005] ECR I-5285, 

where the ECJ stated that the duty of conform interpretation (a typical principle of EC legislation according to which 

national court must interpret national legislation in conformity with EC law and that nothing incompatible may be 

permitted) applies to the third pillar. 



Although codecision is now more common and earned the label of “ordinary legislative 

procedure”, several other “special” legislative and non-legislative procedures continue to exist. 

Although the pillars are formally abolished (in fact they were never formally created, as it has 

been demonstrated before), distinct modalities or regimes of policy-making continue to exist in 

many of the areas formerly falling under the second or third pillar and beyond them. 

 

More important than these qualifications is the fact that legislation does not exhaust the notion of 

policy-making (Hofmann 2009) and that the pillars are a partial and potentially misleading 

metaphor of how the EU decides. EU policy-making remains complex and full of intricacies. The 

treaty innovations, moreover, are just part of the story: the shape policy-making will actually take 

in the future will depend on a number of factors, many of which in the hands of the legislators 

themselves. 

 

To account for the diversity that survived the “simplification” provided by the Lisbon Treaty, but 

abandoning the reference to pillars, which no longer exist, it is suggested to resort to the notion 

of policy-making “regimes”. This is based on the definition offered by Krasner (1983), whereby 

regimes are “principles, norms, rules, and decision making procedures around which actor 

expectations converge in a given issue-area”. The advantage of this concept, compared to the well 

established notions of competences, procedures, voting rules or pillars, is that it does not define 

policy-making exclusively on the basis of formal rules laid down in the treaties. On the contrary, 

different policy-making regimes are here identified also on the basis of softer norms and informal 

behaviours by clusters of actors. Such norms and behaviours include the policy institutions adopt 

with regard to the transparency of their works, the decision to undergo an ex ante evaluation 

before presenting a policy proposal as well as choices regarding the involvement of organised 

civil society and national parliaments. 

 

Based on formal rules enshrined in the treaties, one can inter alia identify: 

a) different types of competences, each of which defines the limits of EU intervention19; 

b) the areas subject to the ordinary or special legislative procedures; 

c) the areas still subject to unanimity rule, despite the significant extension of qualified 

majority voting. 

 

Whereas the traditional pillars captured the main differences in EU policy-making for each of the 

above dimensions (competences, procedure, majority rule as well as supranationalism vs. 

intergovernmentalism), the dismantlement of the pillar structure leaves us without a powerful 

guide in determining the rule of the game in a given area. Hence the alternative notion of policy-

making regime. 

 

Wessel (2009) convincingly argued that the formal separation between pillars before Lisbon did 

not prevent significant cross-pillar permeability. It is submitted here that the formal 

“depillarization” brought about by Lisbon will increase the permeability between all areas of EU 

policy-making but will not as such replace the pillars with a uniform policy-making environment. 

The evolution is open and unforeseeable. 

 

 

                                                 
19 The Union is not authorised to legislate or act beyond its competences. 



3.2. A tentative map of EU policy-making 

 

If pillars no longer exist, how do we make sense of the policy-making complexity under Lisbon? 

 

Sound and detailed accounts of legal acts and legislative procedures under the Lisbon Treaty are 

already available and several scholars have come forward with possible categorisations20. Many 

of them concur that even if the pillars formally no longer exist, they have left some fingerprints in 

the new legal framework. 

 

There is little doubt, indeed, that the pillar structure has not been replaced by a homogenous 

system of policy-making based on the ordinary legislative procedure, with the formal equality 

between Parliament and Council21. In fact, one could argue that the former three pillars 

supposedly created by the Maastricht Treaty are replaced by other regimes of policy-making, 

which are not necessarily and exclusively based on selected policy areas but (also) on the nature 

of their acts and the properties of their procedures. 

 

Rather than imagining a new pillar to accommodate each different combination of acts and 

procedures envisaged by the Lisbon Treaty, it might be more productive to picture EU policy-

making as a sequence of different policy-making regimes, each with a different score in a 

predefined scale of values. Prior to this, however, it might help to clarify the exact perimeter of 

policy-making, which is defined in this paper as the making of regulations, directives and 

decisions, including CFSP decisions, based on a treaty article22. This sets it clearly apart from two 

different phenomena: EU treaty-making, which encompasses treaty-making and treaty-amending 

decisions (including the various simplification clauses embedded in the Lisbon Treaty), and EU 

implementation, which includes implementing acts23 and delegated acts24. Delegated acts ex 

article 290 TFEU should also be part of the category of policy-making (Tab. 2). 

                                                 
20 Crowe (2008), for example, divides between legislative and budgetary acts, internal policies, the area of freedom, 

security and justice and external action (including CFSP). According to Hofmann (2009), the typology of acts 

established by the Lisbon treaty is the following: legislative acts (art. 289 TFEU); delegated acts (art. 290 TFEU); 

implementing acts (for cases “where uniform conditions for implementing legally binding Union acts are needed”, 

see art. 291 TFEU). For these reasons, there are nine basic categories of binding acts (regulations, directives and 

decisions issued as either legislative, delegated or implementing acts). Hofmann adds to this typology acts like 

instruments for interinstitutional agreements (art. 296 TFEU) and international agreements (art. 216 TFEU) as well 

as specific forms of act, like the budgetary procedure (art. 313 TFEU) or procedures to issue rules of procedure of 

institutions and statute of certain agencies. A special type of acts are related to CFSP. 
21 It is no surprise that the European Parliament insisted to secure, right before and as a precondition for approving 

the entire Commission for the period 2010-2014, a guarantee that the Commission will apply the basic principle of 

equal treatment for Parliament and the Council, especially as regards access to meetings and the provision of 

contributions or other information, in particular on legislative and budgetary matters (9 February 2010; see 

http://www.europarl.europa.eu/news/expert/infopress_page/008-68606-039-02-07-901-20100208IPR68605-08-

02-2010-2010-false/default_en.htm). 
22 One might include, in this notion of acts adopted on the basis of a “constitutional” legal basis, decisions or other 

acts taken by the EU institutions in the context of international frameworks to which the EU and its Member States 

are parties, such as the Cotonou Partnership Agreement. Therefore, such acts as Council decisions concluding 

consultations with an ACP country and adopting appropriate measures under Article 96 of the Cotonou Agreement 

are covered by the definition of EU policy-making. 
23 Since the entry into force of the Lisbon Treaty all implementing acts shall have the word “implementing” in their 

title, as dictated by article 291.4 TFEU. The practice of establishing secondary legal bases has been condemned by 

the EU Court of Justice in its judgement of 6 May 2008 in Case C-133/06 (Parliament v Council). Implementing acts 

are adopted “where uniform conditions for implementing legally binding Union acts are needed” (art. 291.2 TFEU) 



 

Table 2 - Three levels of decision-making at EU level 

 

EU treaty-making 

(treaty-making and treaty-amending decisions) 

 

EU policy-making 

(the making of regulations, directives and decisions based on a treaty article) 

 
Examples: 

 

 
  

 

 

 

     

       MAX                                                                                                                           MIN 
SUPRANATIONALISM 

DEMOCRATIC LEGITIMACY 

TRANSPARENCY 

ACCOUNTABILITY 

SUBSIDIARITY 

LEGISLATIVE QUALITY 

 

 

Commission’s exclusive right of initiative 

Involvement of the European Parliament 

Jurisdiction of the Court of Justice 

Openness of Council deliberations 

Publicity of Council votes 

Publicity of votes in Parliament 

Involvement of national parliaments 

Access to documents 

Prior public consultation 

Ex-ante impact assessment 

Ex-post evaluation 

 

 

EU implementation 

(implementing acts, delegated acts and other acts adopted on the basis of existing 

regulations, directives and decisions) 

                                                                                                                                                                        
on the basis of powers conferred on the Commission or on the Council.  Implementing powers of the Commission are 

defined by “the European Parliament and the Council, acting by means of regulations in accordance with the 

ordinary legislative procedure” (art. 291.3 TFEU). 
24 Art. 290 TFEU defines delegate acts as “non-legislative acts of general applications to supplement or amend certain 

non-essential elements of legislative acts”other acts adopted on the basis of existing regulations, directives and 

decisions”. They are adopted by the Commission on the basis of the powers delegated by the legislator and they are 

subject to supervision and revocation of the delegation by the European Parliament or the Council. 

Legislation 
following the 

ordinary legislative 
procedure 

Legislation following a 
special legislative 

procedure 

Decisions 
concluding 

international 
agreements 

Decisions 
implementing the 
Common Foreign 

and Security Policy 



 

 

Within the area of policy-making, one could imagine a continuum that goes from one extreme 

where a certain number of values are present and/or maximised to another where they are 

absent and/or minimised. Such values are, for instance, supranationalism, democratic legitimacy, 

effectiveness, transparency, accountability, subsidiarity and legislative quality. Between the two 

extreme, which mostly represent ideal-typical situations, the Lisbon Treaty offers a variety of 

policy-making contexts (or regimes), whose scores against these values are different. 

 

The Commission’s exclusive right of initiative and the full jurisdiction of the Court of Justice are 

taken as indicators of “supranationalism”. The involvement of the European Parliament is an 

indicator of “democratic legitimacy”. The provision for qualified majority voting is taken as an 

indicator of “effectiveness”. The openness of Council deliberations and access to documents are 

proposed as examples of “transparency”. The publicity of votes in Council and in Parliament are 

chosen as indicators of “accountability”. The involvement of national parliaments epitomizes 

“subsidiarity”, whereas the presence of an ex-ante impact assessment, of an ex-post evaluation 

and of prior public consultation are indicators of “legislative quality”25. 

 

It goes without saying that the relationship between these indicators and their respective values 

is neither linear nor exclusive. Holding public consultations prior to the preparation of a 

legislative proposal, for example, might also contribute to the democratic legitimacy of the 

process. The involvement of national parliaments might increase the democratic legitimacy of EU 

policy-making apart from responding to concerns of subsidiarity. It may also, nevertheless, 

decrease its effectiveness. In many cases these indicators should also be considered for their 

combined rather than individual impact. Voting by qualified majority rather than by unanimity, 

for example, does increase the effectiveness of policy-making but might be seen as reducing its 

democratic legitimacy. If combined with the full involvement of the European Parliament as co-

legislator, however, the “loss” in democratic legitimacy is (possibly) lessened26. 

 

Although the language used so far is value-loaded, it should be pointed out that there is no 

normative superiority of one extreme over the other. These values are simply listed and 

individually measured, but not weighted against each other. The reasons why certain areas are 

entrusted with a specific policy-making regime will not be discussed in this paper.  

 

Let’s now take four examples, ordered from the extreme that maximises values previously listed 

to the other. They in no way exhaust the vast variety of policy-making situations offered by the 

Lisbon Treaty, but they are believed to represent an important sample. 

 

1. The typical legislative act27 adopted under the ordinary legislative procedure will 

originate from a Commission’s legislative proposal, which had previously appeared in the 

                                                 
25 One should note that ex-ante impact assessment, ex-post evaluations, public consultations and other arrangements 

presented in this section are not necessarily dictated by the Lisbon Treaty. Nevertheless they are an essential part of 

several policy-making modalities under Lisbon. 
26 Both the list of values and of indicators are incomplete and they could be developed in various ways, for example 

by inserting into this model the role of the European Economic and Social Committee and the Committee of the 

Region. 
27 According to art. 288 TFEU, legislative acts are regulations, directives and decisions. 



Commission’s work programme and had undergone an ex-ante impact assessment. A prior 

public consultation had already ensured the involvement of relevant and interested 

stakeholders. National parliaments will be notified of the proposal and will have the chance to 

“interfere” with the policy-making through the mechanism of “reasoned opinions”28. The 

proposal will be co-decided by Parliament and Council, with full transparency in both 

chambers (both in terms of deliberations and publicity of votes). Qualified majority will apply 

for voting in the Council. The interim acts leading to the adoption of the legislative act will be 

accessible to the general public. The whole process and its outcome will be subject to the 

jurisdiction of the Court of Justice. After some years, it will be subject to an ex-post evaluation 

(see appendix 1). 

 

2. The typical legislative act adopted though a special legislative procedure will be largely 

the same as in the previous example but the Council will most likely decide by unanimity and 

the European Parliament will be simply consulted. Moreover, there might be further 

“complications” such as the right of initiative entrusted to actors other than the Commission29, 

transition periods, emergency brake clauses30, enhanced cooperation opportunities31, opt-

                                                 
28 National parliaments have eight weeks since the receipt of the draft acts to issue a reasoned opinion. Each national 

parliament has two votes, which may be shared between chambers in case of bicameral parliament. Following the 

sport practice, national parliaments can use three different “cards” (Best 2008, 11): 

- a “yellow card”: “where reasoned opinions on a draft legislative act’s non-compliance with the principle of 

subsidiarity represent at least one third of all the votes allocated to the national Parliaments (…), the draft 

must be reviewed (…). After such review, the Commission or, where appropriate, the group of Member 

States, the European Parliament, the Court of Justice, the European Central Bank or the European 

Investment Bank, if the draft legislative act originates from them, may decide to maintain, amend or 

withdraw the draft. Reasons must be given for this decision” (art. 7.2. of the Protocol No 2 on the Application 

of the Principle of Subsidiarity and Proportionality); 

- an “orange card”: “under the ordinary legislative procedure, where reasoned opinions on the non-

compliance of a proposal for a legislative act with the principle of subsidiarity represent at least a simple 

majority of the votes allocated to the national Parliaments (…), the proposal must be reviewed. After such 

review, the Commission may decide to maintain, amend or withdraw the proposal” but in any case it has to 

provide a reasoned opinion. The Council or the Parliament may then decide to terminate the legislative 

procedure (art. 7.2. of the Protocol No 2 on the Application of the Principle of Subsidiarity and 

Proportionality); 

- a “red card”: proposals referred to aspects of family law with cross-border implicationsshall be notified to 

the national Parliaments. If a national Parliament makes known its opposition within six months of the date 

of such notification, the decision shall not be adopted (art. 81.3 TFEU). 
29 This encompasses initiatives from a group of Member States, initiatives from the European Parliament, requests 

from the Court of Justice, recommendations from the European Central Bank and requests from the European 

Investment Bank for the adoption of a legislative act. 
30 For example, if one Member State considers that a draft legislative act may affect fundamental aspects of its 

criminal justice system, it can ask for the referral of the Draft act to the European Council and the ordinary legislative 

procedure will be temporarily suspended. 
31 As article 20.1 TEU declares “Member States which wish to establish enhanced cooperation between themselves 

within the framework of the Union’s non-exclusive competences may make use of its institutions and exercise those 

competences by applying the relevant provisions of the Treaties (…). Enhanced cooperation shall aim to further the 

objectives of the Union, protect its interests and reinforce its integration process”. A minimum of nine Member States 

can participate in the enhanced cooperation (art. 20.2 TEU), which is created according to the procedure established 

by artt. 326-334 TFEU. 



in/opt-out mechanisms32, etc.33 In one case, the Court of Justice will have no jurisdiction34 (see 

appendix 2). 

 

3. The typical decision to conclude an important (non-CFSP) international agreement with a 

third country or an international organisation will be taken by the Council by qualified 

majority (with some remarkable exceptions)35. The proposal will come from the Commission, 

without prior public consultation, and will not be notified to national parliaments. It will not 

be subject to an open debate in the Council. It will have to obtain the consent of the European 

Parliament. The vote whereby the Parliament grants its consent and the Council adopts the 

decision will not be automatically recorded by roll call. Access to interim documents other 

than the final decision will not be granted, not even after the conclusion of the procedure. The 

Court of Justice will be fully involved and competent, before and after the conclusion of the 

agreement. Whether there will be an ex-ante impact assessment and an ex-post evaluation will 

depend on the circumstances36. 

 

4. The typical CFSP decision37 will be adopted by the Council, unanimously, without 

involvement of the European Parliament and without formal notification to the national 

parliaments. The proposal will come from the High Representative or by a Member State. The 

Council deliberations will be confidential and the result of votes will not be disclosed. Access 

to documents will be declined38. European decisions under CFSP will be implemented by the 

HR as well as the Member States. Ex-ante or ex-post assessments/evaluations as well as prior 

public consultation will be highly unlikely. The Court of Justice will, for the most part, have no 

jurisdiction (Tab. 3). 

 

Beyond these examples the reality is more complex: the actual combinations of possible scores 

might differ in each case we may want to consider and are potentially infinite, even within the 

same policy area39. 

                                                 
32 UK and Ireland have obtained some opting-out over immigration, asylum and civil law (Fletcher 2008; Peers 

2009). 
33 The 31 “special legislative procedures” present in the Lisbon Treaty can be grouped in three broad categories: 27 

legal bases relating to Council acts, 3 references dealing with European Parliaments acts and 1 joint act (the Union 

budget). 
34 To review the validity or proportionality of operations carried out by the police or other law-enforcement services 

of a Member State of the exercise of the responsibilities incumbent upon Member States with regard to the 

maintenance of law and order and the safeguarding of internal security (article 276 TFEU). 
35 See Title V TFEU. 
36 Evidence based on pre-Lisbon policy-making suggests that the chances of an ex-ante impact assessment in these 

areas are slim (http://ec.europa.eu/governance/impact/index_en.htm). 
37 The Lisbon Treaty renamed previews joint decisions and common positions as “decisions”, but this risk to merely 

be a change of title. In any case, the binding nature of CFSP decisions is strengthen by art. 24.3 of the Lisbon Treaty: 

“The Member States shall support the Union's external and security policy actively and unreservedly in a spirit of 

loyalty and mutual solidarity and shall comply with the Union’s action in this area” (emphasis added). 
38 The institutions shall refuse access to a document where disclosure would undermine the protection of the public 

interest as regards, inter alia, international relations and defence and military matters (Article 4.1(a) of regulation 

1049/2001). 
39 Economic policy is another interesting area where the features of a distinct policy-making regime can be detected. 

It includes, for example, the notions of recommendations presented by the Commission and adopted by the Council 

as well as of broad guidelines of economic policies, with discussions in the European Council and mere information 

of the European Parliament. 



 

Table 3 - Comparison between four policy-making regimes. 

 

 Legislation following 

the ordinary 

legislative procedure 

Legislation following 

a special legislative 

procedure  

Decisions concluding 

international 

agreements  

Decisions 

implementing the 

CFSP  
Commission’s exclusive 

right of initiative 
+++  ++  +++  ---  

Involvement of the 

European Parliament 
+++  +  ++  ---  

Jurisdiction of the Court of 

Justice 
+++  +++(*)  +++  --  

Openness of Council 

deliberations 
+++  +++  -  ---  

Publicity of Council votes +++  +++  -  --  
Publicity of votes in 

Parliament 
+++  +++  -  n.a.  

Involvement of national 

parliaments 
+++  +++  -  -  

Access to documents +++  +++  --  --  
Prior public consultation ++  ++  -  ---  
Ex-ante impact assessment  ++  ++  +  ---  
Ex-post evaluation ++  ++  +  ---  

 
Yes/full: +++; highly likely: ++; likely: +; unlikely: -; highly unlikely: --; no: ---; n.a.: not applicable.  
(*) There is only one exception (article 275 TFEU).  
 

 

An ideal arena to grasp the variety of policy-making situations offered by the Lisbon Treaty is the 

Foreign Affairs Council. Chaired by the High Representative, it is responsible for the whole of the 

European Union’s external action, namely CFSP, CSDP, common commercial policy, development 

cooperation and humanitarian aid. Its work will therefore range from one to the other end of the 

spectrum, from adopting fully-fledged legislation under ordinary legislative procedure (e.g. in 

development cooperation) to traditional CFSP decisions. This syncretism is also reflected in the 

simultaneous operation of rotating and permanent chairs, depending on the area, in the Council 

working parties preparing the Foreign Affairs Council40. 

 

Time will tell how the coexistence of these distinct policy-making regimes will evolve in the 

future, but the potential for contamination across them is enormous. For example, transparency 

arrangements imposed by the treaty on the legislative procedure might trigger demands for 

similar requirements also in other (non-legislative) situations, both in Council and Parliament. 

                                                 
40 Another case of lack of coherence is that one of the European External Action Service, that shall assist the HR and 

“shall work in cooperation with the diplomatic services of the Member States and shall comprise officials from 

relevant departments of the General Secretariat of the Council and of the Commission as well as staff seconded from 

national diplomatic services of the Member States” (art. 27.3 TEU). With this definition, the Treaty of Lisbon does not 

provide answers to the following questions, that are already at the centre of national diplomacies’ and HR’s actions: 

what does EEAS will be? What are the ‘relevant departments’? How does the integration of national diplomats will be 

pursued? What will the balance between ‘relevant departments’ be? Who does staff it, the HR or the Member States? 

In what proportion shall Member states be “represented”? (Duke 2008, 4). On the difficulties in finding the solutions 

to these problems, see http://www.europeanvoice.com/article/imported/turf-war-may-delay-eeas/67300.aspx. On 

the foreseeable difficulties in the future CFSP, see Menon (2010). 



Based on the mechanism of reasoned opinions for legislative acts, national parliaments might 

develop equivalent mechanisms also for other acts, while other institutions might commit to 

respect them. Impact assessments, ex post evaluations, public consultations and other allegedly 

quality-enhancing devices might not only become a generalized practice in the Commission but 

also inspire emulation elsewhere. More importantly, none of the above requires a revision of the 

treaties. 

 

 

4. Conclusion 

 

The Treaty of Lisbon changes EU policy-making to an extent that makes the old pillar structure 

created by the Maastricht Treaty obsolete and potentially misleading. The pillars were 

instruments for conceptualising EU policy-making and making sense of its intricacies; at the same 

time, the notion of ordinary legislative procedure, with full equality of Parliament and Council, is 

far from being captured by a unique procedure. EU policy-making is in fact much more than 

legislation, being it ordinary or special.  

 

As a guiding map to understanding EU policy-making under Lisbon this paper clarified the 

perimeter of EU policy-making, which is different from both the higher-level treaty-making or 

treaty-amending provisions and the lower-level implementing acts, following article 291 TFEU or 

other secondary legal bases. 

 

The area of policy-making can be mapped as a continuum of different policy-making regimes 

between two extremes: the ordinary legislative procedure and the CFSP policy-making. Despite 

the fact that they operate within the same EU legal personality and that their acts have the same 

label, they score in opposite ways if measured against a number of values.  

 

What is new compared to the old pillar structure are (1) the porosity of the boundaries between 

the different policy-making regimes and (2) the variety of situations – formally within the same 

“pillar” – that can be encountered between the two extremes. The examples of special legislative 

procedures and decisions concluding important international agreements have been provided.  

 

The coexistence of various policy-making regimes presents at the same time opportunities and 

challenges. The evolution of EU policy-making in this specific juncture is an interesting 

phenomenon to observe. Past experience suggests that some degree of convergence took place 

even across legally separated pillars. Under Lisbon, trust (or distrust) can spill over more easily 

from one policy-making regime to another, possibly leading to positive (or negative) 

contamination between them and to convergence. The introduction of opportunities for 

simplified treaty revision will make it also easier to give constitutional stature to positive and 

trust-enhancing changes emerged in practice. 
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Appendix 1. The legal basis of the “ordinary legislative procedure” in the Lisbon Treaty. 

 

Subject Article 

Regulations on services of general economic interest  Art. 14 TFEU 

Procedures for the right of access to documents  Art. 15.3 TFEU 

Data protection Art. 16.2 TFEU 

Measures to combat discrimination on grounds of nationality Art. 18 TFEU 

Basic principles for anti-discrimination incentive measures Art. 19.2 TFEU 

Measures to facilitate the exercise of the right to move and reside freely in the Union Art. 21.2 TFEU 

Procedures and conditions required for a citizens’ initiative Art. 24 TFEU and Art. 11 TEU 

Customs cooperation Art. 33 TFEU 

Application of competition rules to agricultural products Art. 42, first subparagraph TFEU 

Legislation concerning the common agricultural policy and the common fisheries policy Art. 43.2 TFEU 

Free movement of workers  Art. 46 TFEU 

Social security measures for Community migrant workers* Art. 48 TFEU 

Right of establishment  Art. 50 TFEU 

Exclusion of certain activities from the application of provisions on the right of establishment  Art. 51 TFEU 

Coordination of the provisions in Member States with regard to the right of establishment Art. 52.2 TFEU 

Coordination of the provisions in Member States concerning the taking-up and pursuit of activities as selfemployed persons and the mutual recognition of qualifications** Art. 53.1 TFEU 

Extending provisions on freedom to provide services to service providers who are nationals of a third State and established within the Union Art. 56 TFEU 

Liberalisation of a specific service  Art. 59.1 TFEU 

Services  Art. 62 TFEU 

Measures on the movement of capital to and from third countries Art. 64.2 TFEU 

Administrative measures relating to capital movements in connection with preventing and combating crime and terrorism Art. 75, first subparagraph TFEU 

Visas, border checks, free movement of nationals of third countries, management of external frontiers, absence of controls at internal frontiers Art. 77.2 TFEU 

Measures for a common European asylum system Art. 78.2 TFEU 

Measures for a common immigration policy Art. 79.2 TFEU 

Incentive measures for the integration of nationals of third countries Art. 79.4 TFEU 

Judicial cooperation in civil matters with cross-border implications (excluding family law)*** Art. 81.2 TFEU 

Judicial cooperation in criminal matters – procedures, cooperation, training, settlement of conflicts, minimum rules for recognition of judgments**** Artt. 82.1 and 82.2 TFEU 

Minimum rules concerning the definition of criminal offences and sanctions in the areas of particularly serious crime with a cross-border dimension Artt. 83.1, and 82.2 TFEU 

Measures to support crime prevention  Art. 84 TFEU 

Eurojust (structure, operation, field of action and tasks)  Art. 85.1 TFEU 

Arrangements for involving the European Parliament and national parliaments in the evaluation of Eurojust’s activities Art. 85.1 TFEU 

Certain aspects of police cooperation  Art. 87.2 TFEU 

Europol (structure, operation, field of action and tasks)  Art. 88.2 TFEU 

Procedures for scrutiny of Europol’s activities by EP and national parliaments  Art. 88.2 TFEU 

Implementation of the common transport policy***** Art. 91.1 TFEU 

Sea and air transport  Art. 100.2 TFEU 

Measures for the approximation of national provisions concerning the establishment and functioning of the internal market to promote the objectives of Article 26 Art. 114.1 TFEU 

Measures to eliminate distortions in the internal market  Art. 116 TFEU 

Intellectual property except language arrangements for the European intellectual property rights  Art. 118, first subparagraph TFEU 

Multilateral surveillance procedure (broad guidelines of the economic policies)  Art. 121.6 TFEU 

Modifications of certain articles of the Statutes of the ESCB and ECB  Art. 129.3 TFEU 

Measures necessary for the use of the euro  Art. 133 TFEU 

Incentive measures for cooperation in the field of employment  Art. 149 TFEU 

Social policy (to encourage cooperation and adopt minimum requirements for gradual implementation)  Art. 153.2, second subparagraph 



(except points (c), (d), (f) and (g) of 

par. 1******) TFEU 

Equal opportunities, equal treatment of men and women in matters of employment and equal pay  Art. 157.3 TFEU 

Implementing regulations relating to the European Social Fund  Art. 164 TFEU 

Incentive measures in the field of education  Art. 165.4 TFEU 

Incentive measures in the field of sport  Art. 165.4 TFEU 

Vocational training policy  Art. 166.4 TFEU 

Incentive measures in the field of culture******* Art. 167.5 TFEU 

Public health – measures to tackle common safety concerns in the health sphere  Art. 168.4 TFEU 

Public health – incentive measures to protect human health and in particular to combat the major crossborder health scourges, and measures to tackle tobacco and alcohol abuse Art. 168.5 TFEU 

Consumer protection  Art. 169.3 TFEU 

Trans-European networks  Art. 172 TFEU 

Industry  Art. 173.3 TFEU 

Measures in the area of economic and social cohesion outside the Structural Funds  Art. 175, third subparagraph TFEU 

Structural Funds  Art. 177, first subparagraph TFEU 

Cohesion Fund  Art. 177, second subparagraph TFEU 

European Regional Development Fund  Art. 178, first subparagraph TFEU 

Framework Programme for Research  Art. 182.1 TFEU 

Implementation of European research area  Art. 182.5 TFEU 

Implementation of the Framework Programme for Research: rules for the participation of undertakings and dissemination of research results / Supplementary research 

programmes for some Member States / Participation in research programmes undertaken by several Member States 

Art. 188, second subparagraph TFEU 

Space policy  Art. 189.2 TFEU 

Environment (Community measures to achieve environmental objectives except measures of a fiscal nature) Art. 192.1 TFEU 

Environment general action programmes  Art. 192.3 TFEU 

Energy, excluding measures of a fiscal nature  Art. 194.2 TFEU 

Tourism - measures to complement the action of the Member States in the tourism sector  Art. 195.2 TFEU 

Civil protection against natural and man-made disasters  Art. 196.2 TFEU 

Administrative cooperation in implementing Union law by Member States  Art. 197.2 TFEU 

Implementing measures of the common commercial policy  Art. 207.2 TFEU 

Implementation of development cooperation policy  Art. 209.1 TFEU 

Economic, financial and technical cooperation with third countries other than developing countries  Art. 212.2 TFEU 

General framework for humanitarian operations  Art. 214.3 TFEU 

European Voluntary Humanitarian Aid Corps  Art. 214.5 TFEU 

Regulations governing political parties and their funding  Art. 224 TFEU 

Creation of specialised courts  Art. 257 TFEU 

Modification of Statute of Court of Justice  Art. 281, second subparagraph TFEU 

Rules and general principles concerning mechanisms for control by Member States of the Commission’s exercise of implementing powers Art. 291.3 TFEU 

European Administration  Art. 298.2 TFEU 

Adoption of financial rules  Art. 322.1 TFEU 

Fight against fraud affecting the Union’s financial interests  Art. 325.4 TFEU 

Staff Regulations of Officials and Conditions of Employment of other servants of the Union  Art. 336 TFEU 

Measures for the production of Union statistic Art. 338.1 TFEU 

* Change from unanimity to qualified majority voting in the Council but with an ‘emergency brake’ mechanism: where a Member State considers that the measures concerned ‘would affect fundamental aspects of its 

social security system, including its scope, cost or financial structure, or would affect the financial balance of that system’, it may request that the matter be referred to the European Council (thus automatically 

suspending the legislative procedure). The European Council must then within a period of four months either refer the matter back to the Council, thus enabling the procedure to continue, or ask the Commission to 

submit a new proposal. 



** All cases of measures for the coordination of the provisions in Member States concerning the taking-up and pursuit of activities as self-employed persons are now subject to qualified majority voting in the 

Council. (unanimity was required where the implementation of directives involved in at least one Member State amendment of the existing principles laid down by law governing the professions with respect to 

training and conditions of access for natural persons). 

*** Concerning the exclusion of family law, paragraph 3 of the same art. 81 TFEU also allows the Council to adopt a decision determining those aspects of family law with cross-border implications which may be the 

subject of acts adopted by the ordinary legislative procedure. 

**** An ‘emergency brake’ mechanism is provided for in paragraphs 3 and 4 of these articles whereby if a Member State considers that the measures concerned would affect fundamental aspects of its criminal 

justice system, it may request that the matter be referred to the European Council and the procedure suspended. The European Council must, within four months, either refer the matter back to the Council so that 

the procedure continues, or request the Commission or the group of Member States from which the initiative originates to submit a new proposal. If, within the four months, either no action has been taken by the 

European Council or if, within 12 months the new legislative procedure has not been completed, enhanced cooperation in the relevant area will automatically go ahead if at least nine Member States are in favour. 

***** There is no more derogation from qualified majority voting in the Council. (Where the application of provisions concerning the principles of the regulatory system for transport would have been liable to have 

a serious effect on the standard of living and on employment in certain areas and on the operation of transport facilities, unanimity was required). 

****** In the areas covered by these points, the legislation is adopted by the Council unanimously, after consulting the EP, the Economic and Social Committee and the Committee of the Regions. Nevertheless, the 

second subparagraph of paragraph 2 contains a bridging clause whereby the Council may decide, unanimously after consulting the EP, that the ordinary legislative procedure will be applied to points (d), (f) and (g) 

of paragraph 1. 

******* Change from unanimity to qualified majority voting in the Council. 

Source: adapted by the authors from http://ec.europa.eu/codecision/docs/Legal_bases.pdf 



 

 

Appendix 2. The legal basis of the “special legislative procedures” in the Lisbon Treaty. 

 

European Parliament acts Council acts Ad hoc 

procedures 

Approval of the 

Council after 

consulting the 

Commission 

Consent of the Council 

and the Commission 

Unanimity after 

consent of EP 

Unanimity after consultation of EP Unanimity after 

consultation of EP 

and ESC 

Unanimity after 

consultation of EP 

and ECB 

Unanimity after 

request of EIB 

and consultation 

of EP and 

Commission*** 

1 joint act 

Statute of MEPs (art. 

223.2 TFEU) 
Statute of European 

Ombudsman (art. 

228.4 TFEU) 

Provisions governing 

the exercise of the 

right of inquiry (art. 

226.3 TFEU) 

Measure to combat 

discrimination (art. 

19.1 TFEU) 

European Public 

Prosecutor’s Office 

(art. 86.1 TFEU) 

Multiannual financial 

framework (art. 312.2 

TFEU) 

Implementing 

measures of Union’s 

own resources system 

(art. 311.4 TFEU) 

Extension of 

citizenship-related 

rights (art. 86.1 

TFEU)* 

Uniform electoral 

procedure (art. 223.1 

TFEU)* 

Measure concerning social security or social 

protection (art. 21.3 TFEU) 

Citizenship: right to vote and stand for election 

in MSs of residence in municipal and European 

elections (artt. 22.1 and 22.2. TFEU) 

Adoption of measures which constitute a step 

backwards in Union law as regards the 

liberalization of the movements of capital to or 

from third countries (art. 64.3 TFEU) 

Measures concerning passports, identity cards 

and residence permits (art. 77.3 TFEU) 

Judicial cooperation in civil matters concerning 

measures relating to family law with cross-

border implications (art. 81.3 TFEU) 

Operational police cooperation (art. 87.3 TFEU) 

Interventions by the authority of a MS on the 

territory of another MS (art. 89 TFEU) 

Language arrangements for European 

intellectual property rights (art. 118.2 TFEU) 

Energy: fiscal measures (art. 194.3 TFEU) 

Jurisdiction of the Court in the area of 

intellectual property (art. 262 TFEU) 

Union own resources (art. 311.3 TFEU)* 

Measures to facilitate diplomatic protection (art. 

23 TFEU) 

Rules and definitions for the application of the 

Protocol on the excessive deficit procedure (art. 

126.14 TFEU) 

Harmonization of 

turnover taxes and 

indirect taxation (art. 

113 TFEU) 

Approximation of 

provisions with 

direct impact on the 

internal market (art. 

115 TFEU) 

Research: specific 

programmes 

implementing 

frameworks 

programme (art. 

182.4 TFEU) 

Social Policy: social 

security and social 

protection of 

workers… (art. 

153.2.3 TFEU)** 

Environment: 

provisions of a fiscal 

nature… (art. 192. 2 

TFEU)** 

Replacing the 

Protocol on the 

excessive deficit 

procedure (art. 

126.14 TFEU) 

Specific tasks of 

ECB concerning 

prudential 

supervision (art. 

127.6 TFEU) 

Modification of 

the Protocol on 

the Statute of EIB 

(art. 308 TFEU) 

Union budget 

(art. 314 TFEU) 

* national ratification required. 
** consultation also of the CoR. 

*** alternatively, unanimity after proposal from the Commission and consultation of EP and EIB 

Source: adapted by the authors from http://ec.europa.eu/codecision/docs/Legal_bases.pdf 


