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1. Introduction

The world is increasingly characterized by tranemal interdependence, cross-border
policy externalities and the widely perceived néedorovide certain global collective
goods and to avoid global collective bads. Consitderexample, the problem of climate
change and the need to limit greenhouse gas emssdioe problem of global refugee
flows and the commitment to protect the human sgbt forced migrants; and the
problem of controlling and eradicating infectiousedses that can spread very fast, such
as new forms of influenza. In all these cases,néed for “global governance”, that is,
the challenge to make good collective decisionstarmbordinate actions transnationally,
is more pressing than ever. There are at leastdiwensions of this challenge. First,
global public goods are typically underprovidedd agiobal public bads over-occur, in
part because there are too few mechanisms to gréeenriding at the global level (the
“efficiency dimension”): And second, where global public goods are provics
global public bads avoided, this is often the resfilbargaining based on differential
power and resources rather than the product of caeps generally perceived as

legitimate (the “legitimacy dimension?).

" Department of Government, London School of Ecomsmiondon WC2A 2AE, U.K. This paper was
partly inspired by Christian List's joint work withPhilip Pettit on group agency (List and Pettit
forthcoming), and we wish to record our intelled¢tdebt to Philip Pettit for inspiration and comnmenivVe
are also grateful to Daniele Archibugi, Kimberly telhings, Guido Parietti, Laura Valentini, and the
participants in the Global International Studiesnfevence, Ljubljana, 22-25 July 2008, where aniearl
version of this paper was presented.

! See, e.g., Sandler (2004) and Barrett (2007). ¥éethe term public goods broadly to include common
pool resources.

2 See, e.g., Pogge (2002) and Held (2005).



Similar challenges arise in national contexts tmd, there they are usually met through
well-established institutions with enforcing powesiad democratic mechanisms for
burden-sharing based on widely held norms of digtive justice. The former ensure
efficiency, the latter legitimacy. There is no ghge of proposals for institutional designs
that might perform similar functions at the glotb@vel, but it is often held that such
institutions would be unlikely to be establishedi dhat, even if they were established,
they would not function properly. In particular,ist said, they would lack the required
social basis that supports equivalent institutianthe national level. What is missing at

the global level, so the argument goes, is a “déros

On this picture, the lack of a global demos hindgeed global governance, that is,
successful global collective decision-making andrdmated action. Conversely, if a
global demos existed, it would facilitate efficieantd legitimate global governance, for
instance by promoting the emergence of suprandtimsétutions or by shaping the
policies of national ones. But what is actually mday a “global demos™? The notion of

a demos, let alone that of a global one, is ledsestablished than other political notions
such as the notion of a state, and so a carefuleptunal analysis is needed. And could a
global demos — assuming it has been defined pnyppedver come into existence and
succeed at facilitating good global governancehasbeen suggested? This paper seeks

to offer a new theoretical perspective on thesetues.

The current debate about the global demos is divigdetween two opposing camps,
which differ on both conceptual and empirical lsveDn the one hand, there are the
“pessimist” or “impossibilist” views, according tehich the emergence of a global
demos is either conceptually or empirically impbksi On the conceptual version of this
view, the very notion of a global demos is incoln&rgvhile on the empirical one we are
faced with a vicious circle in which the absenceadjlobal demos both leads to, and is
reinforced by, the absence of successful instistifmr global governance. On the other
hand, there are the “optimist” or “possibilist” wie, according to which the emergence of

a global demos is conceptually as well as emplyigadssible and an embryonic version

% In a related vein, Weiler (1995) coined the phrasedemos thesis” in relation to the European nio

and its post-Maastricht predicament.



of it already exists. On this view, there existgirduous circle in which existing global
institutions promote the development of the glatios, which in turn can strengthen
global institutions. However, since the two campgsea neither on a common working
definition of a global demos, nor on the relevanpeical facts, it is difficult to reconcile

their conflicting outlooks.

Our aim is to move the debate beyond its curreafestate. We argue that existing
conceptions of a demos are ill-suited for captupnecisely whakind of a global demos

is needed in order to facilitate good global goaace, and we propose a new conception
of a demos that is better suited for this purpbsearticular, we suggest that some of the
most prominent conceptions of a demos have focteednuch on the question of who
the members of a demos are and too little on thestgpn of what functional
characteristics it must have in order to perforsnrdle in facilitating governance within
the relevant domain. Our new proposal shifts theplamsis from the first,
“compositional” question to the second, “performatione, and thereby provides a more
“agency-based” account of a global demos. The keterion that a collection of
individuals must meet in order to qualify as a depwe suggest, is that it is not merely
demarcated by an appropriate membership critebanthat it can be organized, in a
democratic manner, so as to function as a stageddent, as explained in the course of
our argument. Compared to the existing, predomipdnbmpositional” approaches to
thinking about the demos, this agency-based apprpats us into a much better position
to assess the empirical prospects for the emergenaeglobal demos that can facilitate

good global governance.

The paper is structured as follows. In section 2 mtroduce two approaches to
conceptualizing a “demos”, the “compositional” aheé “performative” ones, and argue
that the compositional approach alone is insuffici®r capturing the role a demos is
supposed to play in facilitating governance. Intisexc3, we propose and defend our own,
“agency-based” approach, which focuses on the padtive dimension of the demos but
keeps lessons from the compositional approach andbdn section 4, we offer a first

operationalization of this approach, so as to alfow diachronic and global-national

comparisons. However, we present this operatica@da only as a tentative



approximation, in the hope that it will inspire ragextensive research. In order to show
that a global demos is in principle possible under agency-based conception, we
devote section 5 to an illustrative case study @& the emergence of a global demos
might be promoted through some forms of transnatideliberation. Section 6, finally,

contains some concluding remarks.

Our paper builds on ideas from several differeald8, including international political

theory (e.g., Macdonald 2003, Christiano 2006, God2D07), the theory of group

agency (List and Pettit forthcoming), and theonésleliberation and social choice (e.g.,
Miller 1992, Knight and Johnson 1994, Dryzek andtl4003, List, Luskin, Fishkin and

McLean 2000/2007). Although many of the elements cofr approach are well

established in those fields, the novelty of ourrapph lies in the particular way in which
these elements are put together so as to illumthateotion of a global demos.

2. Two approachesto conceptualizing a demos

What is a demos? Or more precisely, what is a damaslation to a particular set of
issues or policy area? Adapting a distinction usettie theory of group agency (List and
Pettit forthcoming), we can distinguish between tweyys of approaching this question.
We can either ask who a demos is composed ofjghahat its membership criterion is.
Call this the “compositionalapproach. Or we can ask what functional charatiesig
must have in order to perform its role in guidirecdions in relation to the given set of
issues or policy area. Call this the “performatiagproach.

In what follows we begin with a discussion of th@mpositional approach, which has
been the dominant one in existing debates on & od a global demos. We distinguish
two variants of the approach, but find both of themsatisfactory. Firstly, it is difficult to

adjudicate which variant is the correct one, aedpadly and more importantly, in either
variant the approach leaves open the question etheh a demos as defined by it can
achieve what it is supposed to do, namely to fatdi governance, that is, decision-
making and action-taking. This leads us to thegrarative approach. While its two most
established variants exhibit some crucial limitasipit provides useful insights for the

development of our own, “agency-based” approadhersubsequent section.



2.1 The compositional approach

As we have noted, the compositional approach define demos for a particular set of
issues by providing a membership criterfofihe identification of such a criterion has
been the central goal in the debate on the soecd@eundary problem” (e.g., Dahl 1970,
Whelan 1983, Macdonald 2003, Goodin 2007). Theeet@o main rival criteria in the
literature® One is the “affectedness criterion”, accordingvtuich all those (potentially)
affected by decisions on the given issues arelemtio take part in those decisions and
should therefore be members of the defmdhe other is the “affectivity criterion”,
according to which the demos is defined by undegytultural commonalities and a
shared identity, at least with regard to the giissues. Often those commonalities and
identity are defined in terms of nationality, sineeit is argued — “territorialized
linguistic/national political units provide the bemd perhaps the only sort of forum for
genuinely participatory and deliberative politiqgiymlicka 2001: 324). But this focus
on nationality is conceptually distinct from, anot implied by, the claim that underlying

commonalities and a shared identity provide thiegan of membership in a demos.

From a conceptual perspective, neither membersfigrion as just defined, affectedness
or affectivity, rules out the possibility of an igsspecific demos. For example, several of
us may be affected by decisions regarding the afitondon and thereby qualify as
fellow Londoners, but not by decisions regardingaaticular local project, say at our
university, and thereby fail to qualify as fellowembers of the relevant, more local
demos. Similarly, we could all have a shared idgmjua being Londoners, which does
not extend to issues that have nothing to do withdon, and so we might belong to

different “demoi” in relation to those other socie¢ligious or cultural issues. Thus, on

* As discussed below, on some accounts it only madtes sense to define the demos in relation talthe
encompassing set of all issues, while on otherwattsahere can be issue-specific demoi.

® In fact, both criteria have a number of differemiriants, but we set the details aside here. Adthir
approach — whereby the demos is defined as thefghbse individuals that happen to be nationals of
state that is governed democratically — is notvaai¢ here.

® The sentenceQuod omnes tangidb omnibus approbettimas first used in a constitutional rather than
private law sense in the T3entury, most famously in the writ by King Edwardf England that
summoned the bishops and abbots to the so-calleMRarliament of 1295 (Tierney 1995: 86-88).



both membership criteria, demoi can in principleissie-specific. However, one might
also amend each criterion with a further requiremntieat, in order to belong to the same
demos, people must exhibit a shared affectednasssaenultiple issues, or a shared
identity in some overarching, privileged respect, just one restricted to a narrow set of
issues. With such an amendment, a demos would always twalve defined in relation to

a broader, perhaps all-encompassing set of iSsues.

Whether we use affectedness or affectivity for mafi the membership of a demos
makes a real difference. Given the empirical fdcignificant cross-border externalities
of a large number of policy decisions, the firsiteston would point towards a very
inclusive, possibly even global demos for many q@olareas. If one accepts that the
demos is in principle unbounded (Abizadeh 2008nth global demos is normatively
justified by the conjunction of the affectednestecon and the empirical fact that “[t]he
growth of transboundary problems creates [...] ‘ayaping communities of fate’; that is,
a state of affairs in which the fortune and prosped individual political communities
are increasingly bound together” (Held and McGre@®8 237). Goodin (2007) has
elaborated on the globalizing implications of tHéeeedness criterion and discussed

ways to attenuate its impact.

The affectivity criterion, by contrast, usually ifigs a bounded demos, at least under
present empirical conditions (Miller 2000: 81-96)s Kymlicka (2001: 319-320)

observes in his critique of Held's cosmopolitaniswhat determines the boundaries of a
‘community of fate’ is not the forces people aréjsoted to, but rather how they respond

to those forces, and, in particular, what sortsdfectivities they identify with when

" Indeed, many proponents of the affectivity critarihold that, in reality, a demos requires onellefe
identity to take priority over others (i.e., the@nnot be multiple issue-specific demoi).

8 Christiano argues that democratic boundaries shoelldrawn around “common worlds”. For a group of
individuals, a common world is “a world in which ar nearly all the individuals’ fundamental ingsts
are intertwined with each other” (Christiano 2008).

° On the all-inclusiveness criterion, see MarcH@@i08).



responding to those forces. People belong to thee ssommunity of fate if they care

about each other’s fate, and want to share eaen'sthate”°

Given the affectedness and affectivity criterianaothen, it is not clear how to demarcate
the demos in many circumstances. Consider the comoase in which the set of
individuals potentially affected by a decision isi¢ch wider than the set sharing affective
bonds and identities. Faced with this kind of ingpmmence, proponents of the
affectedness criterion would hope that common egpees will promote a we-feeling
and would support policies that intentionally fathits development. The active
promotion of such feelings and the pursuit of appede policies can be described as
“‘identity-expanding strategies”. Proponents of diffectivity criterion, by contrast, would
favour policies that limit or reduce the ways in igh decisions taken within one
community affect the interests of others, for ins@ by strengthening state sovereignty
and limiting economic interdependence. Such attertptreduce the number of people
affected by certain decisions can be describedeatertnality-limiting strategies™ But
neither the identity-expanding strategies nor tkteraality-limiting ones will always be
successful when there is an incongruence betwdeat@dness and affectivity. Identities

cannot always be molded and externalities are dféed to contain.

However, even if we were able to adjudicate betwbertwo criteria in cases of conflict,
there would be no guarantee that the collectionndividuals picked out by a given
criterion will be able to perform the role of guidi decisions and coordinating actions on
the relevant set of issues. It is possible, fomgXa, that the set of all people potentially

affected by a particular decision exhibits so muntbrnal discord and disagreement that

19 Goodin retorts: “It is arbitrary, from a moral poiof view, to whom we happen to feel sentimentally
attached or with whom we happen to share a comrisbori? or ancestry. What makes those factors matter
in ways that justify constituting our demoi aroutitem, is the way that those factors lead to pesple’
interests being intertwined. [...] The reason we khimat territorial or historical or national groupaght
make decisions together is that, typically if notdriably, the interests of individuals within tleogroups

are affected by the actions and choices of othetisat group.” (Goodin 2007: 48)

1 Macdonald (2003: 178-179) develops a similar arguinabout how different approaches mandate either
the “alignment” of boundaries of power to the boamels of legitimate solidaristic peoples or vicese

although we would not describe the contrast asbetween “idealist” and “realist” approaches.



it can deliver no policy guidance whatsoever. Sanyl, sharing a common identity and
exhibiting some affective bonds is not the saméeiag able to generate a coherent
collective stance on the issues in question, orchvpblicy decisions can be based and
enacted.

In short, if we try to define the demos in termsaaihembership criterion alone, it is not
guaranteed that the resulting “demos” can suppkratds”, the second and equally
important etymological component of “democracy”. Weo need to look at the demos’s

performance in facilitating governance.
2.2 The performative approach

The performative approach defines the demos ntarms of a membership criterion but
in terms of the functional characteristics it mbsive in order to perform its role in
guiding decisions and enabling actions on the gse&nof issues. As in the case of the

compositional approach, we can extract two mairanés from the literature.

On one variant, which we call the “populist” or “B&seauvian” one, a collection of
people counts as a demos if it can be said to hayeneral will. Although this idea can
be fleshed out in a number of ways, at a minimuraquires that it make sense, from the
perspective of an impartial but well-informed obsgr to ascribe coherent collective
preferences to the collection. On another variartich we call the “discursive” or
“Habermasian” oné? the mark of a demos is not the presence of a eahgeneral will,
but rather the interconnectedness of its membeassiafficiently closely knit network of
communicative interactions or “discourses”. Theadstof this idea can be variously
spelt out, but what matters is a certain kind ¢€nnal “cohesion” among the members.
This cohesion need not preclude diversity amongnthein fact, some of the most
prominent demoi in the world exhibit significantemal pluralism — but it does require

participation and interaction within a shared peisjphere.

Despite capturing some key prerequisites for deatmcgovernance, both variants of the

performative approach have their shortcomings. pbpulist variant, by focusing on

12 |Inspired by Habermas (1992: 364-366). See alsseFI@2007), Dryzek (2006) and Habermas (2007).



whether a general will can be coherently ascrilwed given group, runs the risk of not
paying enough attention to the group’s internalucttire, particularly its internal
diversity. The mere fact that a group, when lookédimpartially from the outside,
appears to have a “general will” is entirely cotesis with the lack of any internal
cohesion required for successfully implementinglembive decisions on that basis.
Although an extreme Rousseauvian might try to ampiais away by claiming that, in
such cases of destructive internal disunity, a pathe group is “in error” over what its
will is or how to enact it, the weakness of defmihe demos in populist terms is its lack

of sociological sophistication.

The discursive variant of the performative approdmhcontrast, is more nuanced with
respect to social details: It focuses preciselyhennetworks of interactions and systems
of discourses present within a group. Its weaknesagever, lies in its insufficient focus
on the criteria for determining what the group aghmle wants or even on whether there
exists a coherent answer to this question. If thena@k is to play a central role in
facilitating good governance — or, expressed maustly, if policies are to be guided by
“what the demos wants” — then the possession otreot collective preferences is
crucially important. Recall that this is exactlyethnsight underlying the populist
approach, where it is expressed, however, in atalyis too detached from the social

basis underlying the ascribed collective will.

It seems, then, that both the populist and theudssee variants of the performative
approach are onto something correct, but they gatbnly part of the picture right. The
main insight of the populist variant is that, foset of individuals to function as a demos,
it must be possible to ascribe coherent attitudes tat least on the issues on which the
demos is to guide and legitimize policies and asticAnd the main insight of the
discursive variant is that, in order to functioneademos, a set of individuals must exhibit
sufficient internal cohesion to allow the succekshplementation of those policies and
actions. Our proposal in the next section buildsboth of these insights, while also
keeping the earlier, compositional question abletdemos in sight.
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3. An agency-based approach

What we can learn from contrasting the compositi@mal performative approaches is

that there are two genuinely distinct questionsuabademos:

The compositional question: Which collection(s) of individuals should be
considered as candidate(s) for a demos for a grediny area or set of issues? In
particular, what membership criterion should be lewygd for specifying such a

collection?

The performative question: For any such collection of individuals, what
functional characteristics must it exhibit in order guide collective decision-
making and to enable coordinated actions on thengdet of issues?

Although these two questions are obviously reldte@ach other — for example, some
membership criteria may fail to specify collectidhat could possibly function well on
the performative dimension — they should not befused with each other, and in our

view a satisfactory account of the demos must addseth of them.

The first, compositional question is, to a largeeak, a normative question. Principles
specifying who should be included in any given edilve decision process are normative
principles of democracy, and although certain cqusatialist or efficiency standards
may guide our choice of those principles, this faeikes that choice no less normative.
(Of course, once we have identified an appropnmeenative criterion of membership,
the question of which collection(s) of individualse criterion picks out becomes a
descriptive one, and hence empirical consideratwitisstill play a role in identifying
sets of people that are possible candidates forode®ur personal view is that, on
affectedness grounds, we have good reasons todeonail of humanity a possible
candidate for a demos, at least with regard tces®d global reach, but there can still be
reasonable disagreement on this question, espeitialifectivity as well as affectedness

is assumed to matter.

So let us turn to the second, performative questi@mce our normative membership

criterion, together with some empirical informatiahout who meets that criterion, has
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led us to focus on a particular collection of indials — be it humanity as a whole, or the
population of some territory — it becomes largelyositive, social-scientific question as
to whether that collection can actually perform ithle expected of a demos. Or at least it
becomes such a question once we have specifiedexhatly that role requires, namely
to guide collective decision making and to factétaoordinated action. There will still be
a normative element in giving the details of treguirement; later we look at a concrete

operationalization.

Highly divided societies, for example, may somesmal on this performative count, at
least temporarily. However normatively desirablenday have seemed, for instance, to
expect the population of Iraqg to function as a demiber the American invasion in 2003,
the level of social discord initially precludedgi{due to a variety of factors, to which the
invasion and occupation undoubtedly contributed) eforts of nation building progress,
the situation in Iraq will hopefully improve, butshould be clear that there are very real,
factual constraints on whether a particular coibecof individuals can function well in
guiding collective decision making and facilitatimgtion. The performative question

about the demos takes those constraints seriously.

In the remainder of this paper, we concentratehis1gecond, performative question, for
two reasons. First, there are already well-estadtisoff-the-shelf membership criteria,
such as affectedness and affectivity, by which ae answer the first, compositional
guestion, whereas the analysis of the second guesti that is, what functional
characteristics a collection of individuals mushix to function as a demos — is less
developed. Second, as we have seen, there mayebeasive strategies for promoting or
restoring congruence between different memberdfitgria — e.g., the identity-expanding
and externality-limiting strategies — when the s#tendividuals picked out by them do
not coincide. The application of an appropriatefqrenative criterion can help choose
between those alternative strategies, as only dmat Aot the other — of these strategies
might be able to yield a collection of individudlseat meets that performative criterion.
As we have mentioned, the two variants of the perédive approach reviewed above
will provide useful inspiration for our task, batintroduce the central idea it is helpful to

bring in the notion of group agency.
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3.1 A demos as a collection capable of democrajenay

The capacity to make decisions and to take actiassppposed to exhibiting mere
behaviour, is one of the distinguishing featuresaonfagent. Agency can be defined in
thicker and thinner ways, and on some accounts aw#gvice as simple as a thermostat
can count as an agent, though of course not asteyparly sophisticated, let alone
conscious one. For the present purposes (followisgand Pettit forthcoming, Dennett

1987), we define an “agent” thinly as a system whic

* has attitudes — which can be described as “belief&l’ “preferences” — on the

issues it faces,

» and acts (by making decisions or taking actiongguch a way as to “pursue” its
attitudes — in particular, to satisfy its preferesicas far as possible, in accordance

with its beliefs.

Humans, cats and dogs — and with a little stret@nehermostats — come out as agents
under this definition, while rocks, armchairs arasc(without a driver) do not. A thesis
that is increasingly receiving attention is thatta® groups or collections of individuals
can constitute agents in their own right, providleely are organized in an appropriate
way (List and Pettit forthcoming). Corporationscmhesive multi-member courts may be
the paradigmatic examples of group agents, takitizi@des on issues within particular
domains and acting in accordance with those adggutdut well-functioning states, which
are particularly important for our present analysigually qualify, since they, too, take
attitudes on a large range of issues and systeatigtpursue them, ideally on the basis of

a democratic process.

Of course, it would be preposterous to suggestahdgmos, which is not the same as a
state but at most an “ingredient” of a state, sthdnd a fully fledged group agent. Even if
a state, understood as the composite system dogsita demosnd a suitable set of
institutions, might fit the definition of an agetihe demos by itself, without the relevant
institutions, need not. What we do suggest, howegethat, in order to function as a
demos, a collection of individuals must at leastchpableof beingincorporated into

such a state-like group agent. Moreover, this rbespossible through some democratic
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form of organization, rather than, for instancelydn an authoritarian manner. Thus the

key condition for functioning as a demos is thédieing:

Capacity for democratic agency: The collection of individuals in question has the
capacity (not necessarily actualized) to be organized, oemocratic manner, in

such a way as to function as a state-like grouptage

It is important to emphasize that the referencdeimocratic organization does not make
the use of this condition in characterizing a denmmoany way circular. As we will see,
the notion of democratic organization of a giverlemtion of individuals can be
understood entirely procedurally, without havingstdtle any prior question of whether
that collection meets the conditions for a demonghé next two subsections we say more

about what the capacity for democratic agency mbatistheoretically and practically.

However, the general idea should already be cIBgr.combining an appropriate
compositional membership criterion for a demos wotlr performative condition of

capacity for democratic agency, we obtain the foilhg working definition of a demos:

A “demos” is a collection of individuals, demardhtey the appropriate
membership criterion, which is in principle capaldé being organized, in a

democratic manner, in such a way as to functiom state-like group agent.

Being a demos under this definition does not imiplgt the relevant state-like agent
already exists or that it will ever come into egrste. Nor does it specify how extensive
such a state-like agent could or should plausikly-for example, whether it would be a
full-blown state or something less encompassing.itA$ays is that the nature of the
collection of individuals itself would be no barmri® the emergence of such a state-like
agent, even if there may still be other barrienguitively, a well-ordered society — say
the population of some stable democratic countfylfis the condition of capacity for
democratic agency without difficulty, while the pdation of a highly divided society in
a situation of intractable civil war does not. Sarly, to give another example, the test
for whether or not there exists a European denmssitaing that the European population
is at least a candidate for a demos on the groohddfectedness and possibly even

affectivity) is whether or not the population offepe can be democratically incorporated
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into a European state or state-like agent. Comrtastare still divided on this question,
but it should be uncontentious that the populatibBurope is now closer to meeting this

condition than it was, for instance, a hundred yaao.

Of course, the present working definition still vea a lot of questions open or
underspecified, but this should be seen as a widter than a vice. Our first aim should
be to get the big picture right, while still leagirsome flexibility with regard to its

technical details, so that disagreements aboutethletails do not undercut that big
picture itself. Assuming, however, that we haveoagglished this first aim, our next step
should be to zoom in on the relevant details, pingr to clarify what the capacity for

democratic agency means in theory and what it requn practice. We now address

these questions in turn.
3.2 What does the capacity for democratic agen@nnetheory?

According to the theory of group agency, a “grogera” is a collection of individuals
which meets the conditions of agency, that is, hbyigpeaking, it has attitudes on the
issues it faces and acts so as to pursue thosedatfj as defined above. To meet these
conditions, the collection needs to have in placeedain “organizational structure”,
which can be understood as the totality of rules¢c@dures and conventions by which the
individuals coordinate their decision-making andtiaectaking (List and Pettit
forthcoming). In the case of a state, the key gragent for our purposes, the
organizational structure consists of the formal aridrmal institutions that underlie the
state’s political and economic life. In the caseaoforporation, another familiar group
agent, it is given by the relevant corporate stmetits procedures and organizational
mechanisms. By contrast, a completely unorganipfidation of individuals, such as the
random collection of people who happen to be ingtme subway carriage at a given
time, does not usually meet the conditions of agenmoless they started organizing
themselves in an appropriate way, thereby settipgthe necessary organizational

structure.

The organizational structure of a group agent,i@derly that of a state or other state-

like entity, may or may not be democratic. It isrieratic at least in a minimal sense if it
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satisfies conditions such as Dahl’'s classic coon#iof procedural democracy (e.g., Dahl
1979), for example political equality among the iwrluals organized by the given
structure, effective opportunities for participatidoy these individuals, effective
opportunities for developing an “enlightened untierding” of the relevant issues, for
instance through certain forms of deliberation, andtrol over the relevant agenda of
issues to be decided. More technically, we migktimijuish between democratic and
non-democratic organizational structures by medrkeoformal conditions employed in
social choice theory (see also List and Pettithimstning). Importantly, as Dahl himself
recognized, one can assess whether a given orgjanaa structure meets such
procedural conditions, independently of whethernot the underlying collection of
individuals has been demarcated according to aptepnormative criteria. Thus it is
entirely meaningful to say, for instance, theéthin its own institutional boundariea
given organizational structure counts as demogcratitdle we may still ask questions

about whether those institutional boundaries aytiteate.

We have already emphasized that a demos is nelthetself a group agent, nor
necessarily part of an actually existing group agéfihat, then, do we mean when we say
that a demos must be capable of democratic agéltoy2apacity for democratic agency
can imply either of two things: Either the collecti of individuals is already
democratically organized in such a way as to famcts a state-like group agent — in
particular, the resulting democratic state or slite agent already exists — or it is
capableof becoming so, that is, such a state or statedigent could be brought into
existence if the collection were given the apprajgridemocratic organizational structure.
Only the demoi of well-functioning states or othsate-like entities, say those of
established democratic countries, fall into thestficategory. In the case of any other
collection, we need to ask whether, if supplementgtth an appropriate democratic

structure, the collection would generate a st -digent>

Roughly speaking, someone or something has thecitppa achieve X just in case there
is a feasible set of circumstances (a “nearby ptessivorld”, in technical terms),

13 On the question of whether a democratic instinalostructure could emerge at the global level, see
Koenig-Archibugi (2008).
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attainable from the actual circumstances, in whiehshe or it achieves X. Applied to the
present context, this means that a collection,aspgrticular population, which does not
yet constitute a democratically organized groumagas the capacity of doing so just in
case there is a feasible set of circumstances ichvwthis collection is supplemented with

a democratic organizational structure and throtiflnictions as a state-like group agent.

For example, since the beginning of European utgtital integration, the population of
the European Union has arguably moved in the dieaif satisfying this condition — in
the sense that the attainment of state-like agehmugh a democratic structure has
become increasingly realistic — while any rapidigirtegrating society en route to civil
war, such as the society of Yugoslavia in the gkabits breakdown, fails to meet it. To
be sure, there can be reasonable disagreementdmtariteria of feasibility to employ
in making such judgments, but those difficulties no different from the difficulties with
any other social-scientific use of “modal” concemsch as the concepts of possibility,

feasibility, avoidability, and so on.

After these theoretical reflections on what theagdty for democratic agency means, we
now need to ask what this capacity requires moaetigally. At this point, the insights

from the existing two variants of the performatagproach come into play.
3.3 What does the capacity for democratic agenquire in practice?

We have noted that some groups or collections difviduals exhibit so much internal
discord and disunity that any attempt to organimart democratically so as to achieve
state-like agency would be likely to fail, whilehets are very well suited for this
purpose. Which characteristics distinguish the oy of group from the other in
practice? Based on the insights of the two existisgants of the performative approach,
two characteristics stand out. First, for a groopoé capable of supporting collective
decisions — one central prerequisite of the capdoit democratic agency — it must be
possible to ascribe coherent attitudes to it, wici&h serve as a basis for these decisions.
And secondly, for a group to be capable of endgr# collective decisions and taking
the required coordinated actions — another keyepresite of the capacity for democratic

agency — the group must exhibit sufficient interoahesion, in a sense to be spelt out
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further. Let us make both of these practical regqagnts more explicit, beginning with
the first one.

External coherence: It is possible to ascribe to the collection of widuals in
question coherent collective attitudes (particylagreferences) on the issues on
which collective decisions are needed, where tretiudes are defined by a
suitable democratic criterion.

A paradigmatic example of such a criterion is treanmty criterion, as advocated by both
Locke and Rousseau, who argued, respectively,“thatact of the majority passes for
the act of the whole, and of course determinesaamg, by the law of Nature and reason,
the power of the whole” (Locke 1960) and “the votehe majority always obligates all
the rest” (Rousseau 1997) (quoted in List and tPttthcoming). A more systematic
defence of the majority criterion might invoke Mayheorem (1952), which states that
when a group seeks to form an attitude on someaypiasue — say, whether to accept or
reject some proposition — the majority criterioniquely satisfies four very basic and
plausible conditions of procedural democratilowever, in some contexts, other criteria
for the ascription of collective attitudes are cairable as well. A jury’s attitudes, to give
just one example, may be determined by a superityag@runanimity criterion. Thus the

appropriate criterion can clearly be group- andexspecific:

To spell out the second practical requirement F&r tapacity for democratic agency,
some preliminary discussion is needed. It may begtmg to interpret the requirement of
internal cohesion as demanding a consensus ambggoap members on the relevant
issues. Such a consensus, however, is certainlyeuatssary for a group to be capable of
endorsing its collective decisions and taking tequired coordinated actions. Groups

exhibiting less than a full consensus can stillceed on both fronts, and as already

14 First, it is open to all possible combinationsirdividual attitudes on the issue in question (emsal
domain”). Second, all individuals have equal weightetermining the collective attitude (“anonynijty
Third, the criterion itself is unbiased betweenosifive and a negative attitude (“neutrality”). Afwlrth,
the collective attitude is a positively responsifienction of the individual attitudes (“positive
responsiveness”).

15 A full defence of any given criterion for ascriginollective attitudes is beyond the scope of plaiger.
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noted, many generally recognized demoi exhibit ia daount of internal pluralism.
While certain destructive kinds of pluralism woube likely to undermine a group’s
capacity for democratic agency, other, more benkgmds of pluralism pose no
difficulties; indeed, they can be helpful, giveretapistemic benefits of diversity (e.g.,
Sunstein 2003, Page 2007). To capture the faciatleattain degree of diversity within a
group is entirely consistent with the capacitydemocratic agency — and quite plausibly
also beneficial — we can distinguish between twmesyof consensus or agreement (List
2002). One of them is unnecessary and too demangimge the other is arguably closer
to what is required, at least when restricted smes on which collective decisions are
needed. However, a fully adequate analysis of Wimat of internal cohesion in a group
is needed for the capacity for democratic agencylavaequire extensive empirical

research, and so the present remarks are veryiventa

Let us say that a set of individuals “agree sultstaly” on a particular issue if they hold
the same attitudes on it. As we have pointed auth & strong form of agreement is not
necessary for a group’s capacity to endorse ittecidle decisions and to take the
required actions. By contrast, a set of individuaheta-agree” on a particular issue if
they agree on how to conceptualize that issue mwgbme shared cognitive or normative
space, while not necessarily agreeing substantieslyit (List 2002). A common
conceptualization ensures that the individuals ayke to rationalize their conflicting
individual attitudes in a common way, which in tienables them to endorse and enact
certain compromise decisions that might otherwisaubavailable. The notion of meta-
agreement can be made more precise in various waysl we can distinguish weaker
and stronger versions of it — but what matters rfmsthe present purpose is our strategy
of defining a group’s internal cohesion not prirhain terms of substantive agreement

among the group members, but primarily in termmefa-agreemerif.

Internal cohesion: The collection of individuals in question is in sufiit meta-
agreement on certain issues on which collectivasiaets are needed — and, if
required, in sufficient substantive agreement aneseelevant fundamental matters.

% This is not to deny that substantive agreemententain particularly fundamental issues may be a

necessary condition for the capacity for democragency.
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Obviously, a lot more needs to be said about hoactix this condition is to be

understood, given the variety of ways in which megaeement can be defined and the
variety of ways in which one might distinguish tissues on which meta-agreement or
substantive agreement are needed from those orhviy are not. For example, one
might speculate that substantive agreement is deedly on a few very fundamental,

perhaps constitutional matters, and that meta-aggatis more important in the case of
preferences than in the case of beliefs. For saoitpliwe mainly focus on preferences in
our present analysis, but this is not meant toecefany judgment about the relative
importance of preferences vis-a-vis beliefs. We aaly flag these questions for further

research here.

As in the case of our general performative conditior a demos, the fact that the
requirements of external coherence and internalesioh are left somewhat

underspecified should be seen as a virtue ratlaer #hvice. It insulates the key ideas
underlying our agency-based approach to concepinglthe demos from disputes about
its precise operationalization. While it is alreaynajor challenge to sketch out the big
picture correctly, filling in all the details woultequire a research programme well
beyond the scope of this paper. However, to suggese starting points, we devote the

next section to a first simple operationalizatidoor approach.

4. A simple oper ationalization

So how can we operationalize the requirements &éreal coherence and internal
cohesion? How we can we assess the extent to vahadilection meets them? In what
follows, we propose a first, very simple and team&atoperationalization of both
requirements in the case of the preferences heldheymembers of the collection,
drawing on ideas from social choice theory (paltidy as developed in List 2002 and
List et al. 2000/2007). Roughly, to assess a citlats external coherence, we ask
whether its majority preferences satisfy standamhsistency conditions such as
“acyclicity”. And to assess the collection’s intafncohesion, we ask whether the

individual preferences across the members satisfiaio homogeneity and structure
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conditions, which capture the levels of substanéimd meta-agreement on the issues in

guestion.
4.1 Operationalizing external coherence

It is helpful to begin with a stylized example. $ope we want to find out whether the
world’s population has a coherent general will dmatvto do about climate change. For

simplicity, suppose that there are three relevafityp options:
x: All countries reduce greenhouse gas emissions.
y: Only rich countries reduce greenhouse gas emissio
z No countries reduce greenhouse gas emissions.

Now it is entirely conceivable that the world’s pbgtion falls into three subsets of
roughly equal size. The members of the first sybstich may include, for example,
many Europeans, preferto y to z The members of the second subset, which may
include some of the world’s poor, prefeto z to x. The members of the third, which may
include the conservative global warming skeptigeally, preferz to x to y. With
individual preferences like these, a majority prefeto y, a majority prefery to z, and a

yet majority prefersz to x: an overall “cyclical’”, and thereby inconsistengjority

preference. This is an instance of Condorcet’s ruistussed “paradox”.

When majority preferences are cyclical, they caroaterently guide decisions. In our
example, none of the options would command a ntgjoxier all the others — there is no
“Condorcet winner” — and thus the question of wtieg group wants has no coherent
answer here. If the world’s population is as didde reality as in our simple example, it
clearly fails to meet the test of external coheeenc

Generally, then, we propose to measure externadreabe in terms of the absence of
cyclical majority preferences. For any given sebpfions and any given combination of
preferences across individuals, it is a yes-no tiuesvhether the resulting majority
preferences are free from cycles. This would gize dirst simple binary test of external
coherence. However, when we look at more than @teof issues and perhaps at
individual preferences within the same collectidnir@ividuals at different times and
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under different circumstances, we can take thiequency of cyclical majority
preferences as a continuous measure of externateate. It is needless to say that this

measure can be generalized further.

How difficult is it for a collection of individualdo achieve external coherence in this
sense? One influential body of theoretical workgasgs that it is extremely difficult.
Assuming no particular reason why individual preferes should be systematically
constrained or correlated, one might expect allsipds combinations of individual
preferences to be equally likely to occur: the albed “impartial culture” assumption.
But if this is true, the probability of cyclical nuaity preferences increases as the group
size and the number of options increases (Gehil@88). The larger the collection of
individuals and the more complex the issue in qoesthe less likely it then becomes
that the group can be externally coherent in timseselefined, and so the prospects for a
global demos would be rather slim. Riker (1982)oniously used similar arguments to
attack the notion of a general wler se that is, even at a national level and not goisig a

far as considering its possibility beyond statedleos.

However, the assumption which leads to these bpgallictions — namely that of an
“impartial culture” — is not only empirically unrkstic, but also constitutes what we may
call a “knife-edge” scenario. It is unrealistic base there is no reason to think that, even
in a collection as diverse as the world’s populatany logically possible combination of
individual preferences is as likely to occur as atlyer. Surely, empirical constraints
make some combinations of preferences more likBgntothers. And even more
importantly, an "impartial culture” constitutes knife-edge” scenario because, even for
the slightest deviations from it, the probability ©yclical majority preferences can
already drop significantly (Tangian 2000; List aB@dodin 2001, appendix 3; Tsetlin,
Regenwetter and Grofman 2003). Indeed, there @isurgly little empirical evidence of
cycles in real-world preferences (Regenwetter, @eof et al. 2006, Mackie 2004),
although, as far as we know, the relevant studiegem consider preferences at a
transnational level.

Given recent empirical and theoretical work, thiaere is some reason to think that the

threat of majority cycles is not as serious as alyrmappear at first sight, at least at the
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level of those groups that are candidates for deanoording to standard compositional
criteria. But whatever our external coherence measwuld say about the world’s
population, we still need to consider our secondd gerhaps more challenging

performative requirement: internal cohesion.
4.2 Operationalizing internal cohesion

As observed earlier, consistent collective prefeesmlone are not generally sufficient to
guarantee that a collection of individuals is ablendorse its collective decisions and to
support coordinated actions. This can be nicelisithted by a slight modification of our
example of preferences over policies to addredsagjivarming. Suppose, as before, that
the world’s population is subdivided into three e who prefer, respectively,toy to

z, ytoztox, andztox toy. This time, however, suppose, that, as a resutiftdrential
population growth, one of the three groups, says#end one, has become an absolute
majority, constituting more than half of the woddpopulation. Unlike before, the
majority preferences are then consistent, sincg tlogv coincide with the preferences of
the enlarged subgroup. Qualitatively, however, imgtthas changed in theructure of
pluralism across the three groups. Intuitively, Warld’s public opinion is as divided as
it was before, even though the relative group shage slightly changed. Achieving
coordinated action may be no easier than it wasrbetWhat this shows is that the
existence of consistent majority preferences aisneot enough to tell us whether the

group is internally cohesive in any meaningful gens

We have suggested that internal cohesion can beeptralized in terms of substantive
and/or meta-agreement on the relevant issues. lowve operationalize these notions?
As defined above and now applied to the case depeces, a set of individuals agree
substantively on a particular issue if they hold game preferences on it. Formally, we
can measure the substantive agreement within gdrpguantifying the diversity among

its members’ preferences on the relevant issuec&ieemploy, for instance, a suitable

measure of fragmentation to quantify how much logteneity there is in individual first-
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choice preferences (List et al. 2000/2087yhe lower its value, the higher is the level of

substantive agreement in a group.

But substantive agreement is neither necessargofwsistent majority preferences, nor is
it needed for achieving compromise decisions aratdinated actions, at least not once
we move beyond certain fundamental issifeAs noted, many generally recognized
demoi exhibit only very limited substantive agre@emeéVNhat appears to be a more
plausible requirement of cohesion in a demos igilalde meta-agreement. Recall that a
set of individuals meta-agree on a particular isétieey agree on how to conceptualize
that issue within some shared cognitive or norneagpace. In the case of preferences, we
can measure the meta-agreement in a group by @uagtithe degree to which its
members’ preferences satisfy a structure conditibat reflects such a common

conceptualization.

The best-known such structure condition is Blagk®48) notion of single-peakedness,
though it is not the only one in the literature amel here focus on it just for simplicity.
Black’s condition considers not whether the indiats substantively agree on the given
options, but whether their preferences are ratipalble in terms of the same underlying
“left-right” dimension. Crucially, the terms “lefiind “right” can have any meaning, such
as “urban” and “rural”, “secular” and “religious™pro-redistribution” and “contra
redistribution”, and so on. A combination of pre&fieces across a group of individuals is
called “single-peaked” if the options can be aligrieom left to right such that every
individual has a most preferred position somewtmethat left-right dimension with

decreasing preference as options get more distagithier direction from it.

7 One such measure is the “Laakso-Taagepera indaghentation”. Supposa (amongn) individuals
most prefer the first alternative (amok@lternatives)n, most prefer the second, .ny, most prefer thé-

th. Then the “Laakso-Taagepera index” can be défase

_ 1
(/) + (I n)? + .+ (n In)?

In particularLT = 1 means perfect consensus; LT means extreme fragmentation.
18 perhaps a shared commitment to certain fundamegtes and dutiess required for the capacity for

democratic agency.
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The notion of single-peakedness has several apgegroperties for our present
purposes. It not only formalizes the idea thatvitllial preferences are rationalizable in
terms of a shared cognitive or normative dimenstbereby capturing the notion of a
meta-agreement among the individuals, but it i® alsfficient for consistent majority

preferences. Black famously proved that whenevefepences across a collection of
individuals are single-peaked, the resulting majqrreferences are free from any cycles,
and furthermore, the option that is majority-preddrto (or at least tied with) every other
option lies at the “peak” of the median individual the relevant left-right dimension.

Single-peakedness therefore entails the satisfaatib our requirement of external

coherence and ensures that whatever option is pre&rred by the majority can be

justified as a “compromise” by virtue of occupyigg median position on a shared
cognitive or normative dimension.

So far, we have defined single-peakedness as aybiaion: Either the preferences
across a group are single-peaked or they aré’ridore generally, we would like to
measure single-peakedness in a continuous manrercalV do so by calculating the
group’s “proximity to single-peakedness”, definesl the size of the largest subgroup
within which preferences are single-peaked, dividgdhe overall group size (List et al.
2000/2007, Niemi 1969). A value of one would copad to full single-peakedness and
thus a high level of meta-agreement in the groumlae close to zero would correspond
to the opposite case where the group is far rem&reed meta-agreement.

This simple measure not only captures the degregiich a group is internally cohesive,
in the sense of exhibiting meta-agreement, butsitaiso relevant to the group’s
performance with regard to external coherencehtbber a group’s proximity to single-
peakedness, the lower the probability of cyclicajonty preferences. In the limiting

case of a value of one, external coherence is fulbranteed.

91n the stylized example of the world populatiomdivided into three groups, the condition is vieit
No matter how we align the three options from leftright, one of the three groups will fail to have
preferences that fit the pattern of single-peakesini, on the other hand, one of the groups wermhange
their views, transforming their preferences intosth of one of the other groups, or even into thectex

reverse of those preferences, the violation oflsipgakedness would disappear.
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Interestingly, Riker (1982) himself, despite higticism of a populist or Rousseauvian
conception of democracy, recognized the potertietl &4 common conceptualization of an
issue has in producing a coherent general will.nEwvere interestingly, he related the
possibility of such a common conceptualization @aaditions usually associated with the
presence of a demos:

“If, by reason of discussion, debate, civic edwratiand political socialization,
voters have a common view of the political dimens(as evidenced by single-

peakedness), then a transitive outcome is guakhnti@aker 1982)

These remarks not only support the idea that pribxita single-peakedness might be a
good proxy measure for assessing a group’s intesolaésion and that such cohesion
could be indicative of a demos, but they also ptana possible role that deliberation —
“discussion, debate, civic education and politsmtialization” — could play in promoting

such cohesion. We explore these ideas further ennxt section. Before doing so,
however, it is important to emphasize, once agdhmt our proposed simple

operationalization of external coherence and irtlecohesion is analytically distinct

from our general agency-based approach to condegtigathe demos, or from the idea
that the capacity for democratic agency requgesie formof external coherence and

internal cohesion. While majority acyclicity andogimity to single-peakedness are
particularly simple proxy measures of external eehee and internal cohesion in the
case of preferences, other, more sophisticated uresagnay undoubtedly need to be
developed for many contexts.

5. Towards a global demos

With our conceptual apparatus in place, we carrmetuour original question of whether
there can be a global demos. A comprehensive answgris question is beyond the
scope of this paper, but we can now see much meagly what such an answer would
require. We would need to determine, first, to wéreent the world’s population already
has a capacity for democratic agency, operatiosdliz terms of internal coherence and
external cohesion, and secondly, which forces aedhamisms could move it in that

direction, as a result of either intentional p@gior unintentional developments. Given
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the enormity of this task, we limit ourselves ttustrating the implications of our
approach in one particular policy area in relatiorwhich the world’s population is, at
leastprima facie a candidate for a demos — on affectedness amdypeialso affectivity
grounds. The issue is the creation of a permanedicigl institution capable of
prosecuting and punishing individuals who have cattech genocide, war crimes, and
crimes against humanity. Our brief analysis of ¢heation of the International Criminal
Court (ICC) in the 1990s will suggest, first, tithe external coherence and internal
cohesion of the “international community” on thésue displayed a marked increase and,
second, that this increase was due at least ing@@rocesses of deliberation across state
boundaries. This latter point is particularly imgamt for the question of how a global
demos might be promoted. It has been suggestedd#tidieration can help overcome
difficulties such as majority cycles (Miller 199Rnight and Johnson 1994, Dryzek and
List 2003, List 2002), and empirical evidence frdomestic contexts, such as local and
national Deliberative Polls, is consistent withstlilaim (List et al. 2000/20079.But
more research is needed to ascertain if the safeet efan result from transnational
deliberation, where the Habermasian shared lifdehisrmuch thinner. Our discussion is

meant to be a tentative and illustrative step at threction.

Probably only a small part of the world’s populatis or will ever be a direct victim of
genocide, war crimes, and crimes against humabhityin this area Kant's dictum that
“the growing prevalence of a (narrower or widerjncounity among the peoples of the
earth has now reached a point at which the vialatibright atone place on the earth is
felt in all places” (Kant 1795/2006: 84) appears particuladgnpelling. For instance, a
2007 poll of twelve countries in different parts thie world found that in all these
countries a majority agreed that the UN Securityur@@d should have the right to
authorize the use of military force to prevent seveuman rights violations such as
genocide (Chicago Council on Global Affairs and WBublicOpinion.org 2007). Apart

from assuming a wide substantive agreement agaiostg nothing in the face of

20 gpecifically, the deliberation appears to movaviitial preferences away from combinations leading
cycles, by increasing proximity single-peakedness (List et al. 2000/2007). [2etitive Polls have also
shown that deliberative exercises may have a negateutral or positive effect on substantive agrest
(e.g., Eggins et al. 2007, Andersen and Hansen,20(kin, Fishkin and Jowell 2002).



27

atrocities, however, it is difficult if not imposde to determine whether the attitudes of
the world’s population on this issue — specificabpy how perpetrators should be
prosecuted and potential perpetrators deterre@ sudficiently coherent and cohesive to
meet the performative criterion for a global dem@bviously there has been no global
referendum, but neither has the question been meglm any depth by transnational
opinion polls such as the World Values Survey @ rew Global Attitudes Projett.
For this reason, and for the sake of argument, Weassume that the positions taken by
national governments are reasonable proxies ofttieeides of their populations. This
assumption may be true in some cases but, of coiirsequestionable in others. The
illustrative character of our discussion ensureat tthe inevitable discrepancy of

government and public opinion does not invalidateargument.

Several attempts to create an international crihgoart during the Cold War ended in
failure. The post-cold-war years saw a renewed tagpen the issue, and in 1991 the UN
General Assembly asked the International Law Comianisto draft an international
criminal court treaty. Formal discussions among tiEmber states took place in two
sessions of arad-hoc committee in 1995, six sessions of a preparatamittee
between 1996 and 1998, and a diplomatic conferéete in Rome in June and July
1998. The meetings and the diplomatic conferenceeaded a wide and complex set of
legal and political questions, but on the key issiiieee main positions were taken by the
participating states (Hampson and Reid 2003). Daditoon semi-officially known as the
Like-Minded group (LM) wanted a strong and indepamtccourt, which would be able to
prosecute individuals without requiring the specdonsent of the affected states or the
UN Security Council (let us call this optidstrong. The group of governments that
Hampson and Reid refer to as the “conservativestaiCS) were concerned that an
international criminal court would merely be yeto#rer tool available to the great
powers to encroach upon the sovereignty of weatetes and thus preferred a weak
court, or no court at all (we call this optigveall. A third group of governments, which
Hampson and Reid call the “restrictive states” (R@&pnted to make the court

subordinate to the UN Security Council and reséovée latter the authority to trigger as

2 But it should be noted that, even in national @pirpolls, questions are rarely asked in such aagaip

capture possible cyclical majority preferences.
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well as to block the court’s action (call this @ptiSubordinatg Although the statements

made by state representatives in the forums inlwthe court was negotiated usually
only pointed to the most preferred option, the naglof the other options can be inferred
with a reasonable degree of confidence from theuraemts presented by those
representatives and general considerations (Bemedtet Washburn 1999; Hall 1997,

19984, b, c; Lee 1999). The LM group would havdesred a court dependent on the UN
Security Council to a weak court, as the former Mdwave been in a better position to
apprehend and convict perpetrators of atrociti@sceSa key concern of the CS was the
possibility that the court could be manipulated thg great powers, they would have
preferred a strong but independent court to a cthat was essentially a tool of the
Security Council. Finally, the RS would have preddr a weak court to a strong

independent court, as the latter may have acteidsigheir core interests, for instance by

indicting their military personnel involved in pegkeeping or other foreign missions.

Thus, when the “international community” startedgoigating on the creation of an
international criminal court, it displayed a lowéd of external coherence and internal
cohesion. Not only were there major substantiveedihces over the court’s jurisdiction
and independence, but the way the states’ prefesemere distributed over the three
main options reflected low levels of meta-agreeménthese conditions, negotiating a
compromise solution was difficult and, even if gevernments had resorted to voting at

an early stage, it may well be that every mainasptivould have been defeat&d.

However, when a vote on the final draft of the @&abf the International Criminal Court

was called on 18 July 1998, 120 governments vatedhe Statute, 7 voted against, and
21 abstained. The Statute created a strong cohithwvis closer to the preferences of the
LM coalition than to the positions voiced by otlséaites. What led to this outcome? First,

the conference chair was able to exercise a dejragenda-setting power and propose a

% For instance, if we consider the positions voiadthe beginning of the negotiation process, a
hypothetical vote by simple majority rule on paifsalternatives and on the basis of the “one state,
vote” principle might have produced a majority ®&jchs the sum of LM and CS votes could have ensured
majority for StrongagainstSubordinate the sum of LM and RS votes could have ensuredjanty for
SubordinateagainstWeak and the sum of CS and RS votes could have ensumegjority forWeakagainst
Strong.
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comprehensive package. Second, this package inedego a few concessions to
delegations that remained concerned about a sandgndependent court and requested
some safeguards. But arguably the main reasonh®iarge majority supporting the
Statute was the fact that over the years the LMtipashad gained many supporters,
while the CS and RS positions had not. The majafitstates that had not participated or
clearly positioned themselves during the prepayatoeetings came to support positions

close to those of the original LM group.

A number of scholars who examined the negotiatimtgss emphasize the key role of
deliberation in increasing support for the LM pmsit (Deitelhoff 2006, 2009; Glasius
2006). The LM group made little or no use of bangay tactics such as promising
rewards for support or threatening sanctions agaipgonents. On the other hand, pro-
court officials, scholars and activists had repéigtsought opportunities for open and
trust-promoting dialogues with other delegates.eBsive deliberation also took place
among officials of pre-existing and well-tested gpimgs, such as NATO, and in regional
conferences organized by LM states and involvirggogovernments in regions such as
southern Africa, western Africa and central andtezasEurope (Deitelhoff 2006: 212,
228-37). Particularly notable was the contributtdmon-state groups to the promotion of
deliberation among state representatives. Membérsewveral human rights NGOs,
foundations, and professional associations pastiegb in conferences, workshops and
other events with government officials. NGO repn¢éstves were often legal experts
who could provide authoritative views on varioupexgs of international criminal law. In
1995 the World Federalist Movement promoted a @oalifor an International Criminal
Court, which grew rapidly to encompass over 80@bpizations by the start of the Rome
conference in June 1998. Most of the 237 NGOs iaffic accredited at the Rome
conference belonged to that Coalition. In additiorexercising pressure and increasing
transparency, NGOs had a major role in shapingviees of delegations from small
developing countries and strengthened their abtititparticipate in the negotiations, for
instance by offering legal advice, providing freanslations of legal documents, and

circulating information on the positions of oth@lebations.

This brief analysis of the ICC negotiations offarsillustration of several points made in

this paper. The existence of an effective inteamati regime capable of deterring
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genocide, war crimes, and crimes against humaratyd of prosecuting alleged
perpetrators even at a cost to national sovereigatarguably something that affects
most people in the world. Worldwide abhorrence wfhscrimes may even be sufficient
to stimulate global bonds of solidarity on thatussThe application of compositional
criteria — almost certainly the criterion of affedhess but perhaps even that of affectivity
— is very likely to identify the world’s populaticas a whole as the relevant demos for the
decision to establish a global legal regime agaamtsicities. However, if we take the
governments’ positions as a proxy of citizen adi#s (an admittedly very imperfect
indicator), it is doubtful whether the world as hale met our performative criterion for a
demos when the creation of the Court was placeth@imternational agenda in the early
1990s. External coherence and internal cohesionletised earlier in this paper, were
low globally in relation to this issue. But, cruityathis was not an inescapable situation.
Not only did positions change, producing higheels\wof external coherence and internal
cohesion; this change was at least in part thdtreba process of deliberation that was
consciously promoted and stimulated. The Unitedddatprovided a broad institutional
framework that facilitated repeated communicatiod &teraction, and this forum was
supplemented by the activities of a large numbegafernment officials, international
civil servants, experts, and NGO representativeso wineated and used many
opportunities for formal and informal, open andseld deliberation. The performative
dimension of the international community was thokamced by design. Extrapolating
from this illustrative case, a global demos, in #gency-based sense introduced in this
paper, no longer seems completely unattainablieaat when it comes to certain issues

of global concern such as the present one.

6. Concluding remarks

To recapitulate our argument, we have suggestéditgaod account of the demos must
answer two questions. It must tell us, first, whimtilection(s) of individuals can be
considered as candidate(s) for a demos for a gsetnof issues, and second, what
functional characteristics such a collection mushilgt in order to facilitate good
governance on those issues, that is, to guide otioke decisions and to enable

coordinated actions. Since there are good off-tire#fgproposals on how to answer the
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first, compositional question, we have concentratedhe second, performative one and
proposed an agency-based approach to it. The tatgeais that, to function as a demos,
a collection of individuals must have the capatityoe organized democratically in such
a way as to function as a state-like group agemtaphorically speaking, the collection
must be “fit”, under the right democratic organianat either for statehood or at least for
some restricted variant of it, even if it has net gchieved that status. We have suggested
that having such a capacity requires the colledtoaxhibit sufficient external coherence
— in the sense that consistent collective attituckss be ascribed to it — and internal
cohesion — in the sense that its level of intediaérsity does not prevent successful
collective decisions and coordinated actions. H@gewe have tried to insulate this big
picture from disputes about its operationalizatipnleaving many of its details open,
proposing only a first simple and tentative operadiization in the case of preferences.
Nonetheless, our approach should make the questiovhether there can be a global
demos tractable by clarifying what an answer te thiestion requires, both conceptually
and empirically. As an empirical illustration, wave finally looked at one particular
policy issue — the creation of the Internationalnm@mal Court — to suggest that the
satisfaction of the identified conditions for a lggd demos is not completely out of reach
and that it can be actively promoted through cerfarms of transnational deliberation.
Our case study is as modest, however, as our tiwgrelaims are ambitious, and we
hope that this paper provides some useful conckepaaurces for more comprehensive
research.
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